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P-R-0-C-E-E-D-1-N-G-S
(9:37 a.m.)
CHAIRPERSON HILL: Good morning, ladies and gentlemen.
The Board of Zoning Adjustment November 13th public hearing will
please come to order. My name is Fred Hill, Chairman of the
District of Columbia Board of Zoning Adjustment. Joining me
today are Board Members Lorna John, Carl Blake, and Chrishaun
Smith. Also, Zoning Commissioners Chairman Anthony Hood, Vice
Chair Rob Miller, and Dr. Joe Imamura.
Today"s meeting and hearing agenda are available on the
Office of Zoning®"s website. Please be advised this proceeding
is being recorded by a court reporter and is also Webcast live
via Webex and YouTube live. The video of the Webcast will be
available on the Office of Zoning®"s website after today"s
hearing. Accordingly, everyone who is listening on Webex or by
telephone will be muted during the hearing. Also, please be
advised that we do not take any public testimony at our decision
meeting session. IT you"re experiencing difficulty accessing
Webex or with your telephone call-in, please call our 0Z hotline
number at 202-727-5471 to receive Webex Ilogin or call-in
instructions.
At the conclusion of the decision meeting session, |
shall, in consultation with the Office of Zoning, determine
whether a full or summary order may be issued. A full order is

required when the decision it contains is adverse to a party,
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4
including an affected ANC. A fTull order may also be needed if
the Board"s decision differs from the Office of Planning®s
recommendation. Although the Board favors the use of summary
orders whenever possible, an Applicant may not request the Board
to Issue such an order.

In today®s hearing session, everyone who iIs listening
on Webex or by telephone will be muted during the hearing, and
only persons who have signed up to participate or testify will
be unmuted at the appropriate time. Please state your name and
home address before providing oral testimony or your
presentation. Oral presentation should be limited to a summary
of the most important points. When you"re finished speaking,
please mute your audio so that your microphone is no longer
picking up sound or background noise. All persons planning to
testify either iIn favor or in opposition should have signed up
in advance. They"ll be called by name to testify. If this is
an appeal, only parties are allowed to testify. By signing up
to testify, all participants completed the oath or affirmation
as required by Subtitle Y-408.7.

Request enter evidence at the time of an online virtual
hearing, such as written testimony or additional supporting
documents, other than live video, which may not be presented as
part of testimony, may be allowed pursuant to Y-103.13, provided
that the person made the request to enter an exhibit, explained

a), how the proceedings it is relevant; b), the good cause that
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5
justifies allowing the exhibit i1nto the record, 1i1ncluding
explanation of why the requester did not file the exhibit prior
to the hearing, pursuant to Y-206; and c), how the proposed
exhibit would not unreasonably prejudice any parties.

The order of procedures for special exceptions and
variances are pursuant to Y-409. At the conclusion of each case,
an individual who 1s unable to testify because of technical i1ssues
may file a request for leave to file a written version of the
planned testimony to the record within 24 hours following the
conclusion of public testimony in the hearing. IT additional
written testimony is accepted, then parties will be allowed a
reasonable time to respond as determined by the Board. The Board
will then make its decision at Its next meeting session, but no
earlier than 48 hours after the hearing. Moreover, the Board may
request additional specific information to complete the record.
The Board and the staff will specify at the end of the hearing
exactly what is expected, and the date when persons must submit
the evidence to the Office of Zoning. No other information shall
be accepted by the Board.

Finally, District of Columbia Administrative
Procedures Act requires that the public hearing on each case be
held in the open before the public. However, pursuant to 405(b)
and 406 of that act, the Board may, consistent with its rules
and procedures and the Act, enter into a closed meeting on a case

for purposes of seeking legal counsel on a case pursuant to D.C.
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6
Official Code, Section Subsection 2-575(b)(4) and/or deliver any
case pursuant to D.C. Official Code Subsection 2-575(b)(13), but
only after providing the necessary public notice iIn the case of
emergency closed meeting after taking a roll call vote.

Madam Secretary, do we have any preliminary matters?

MS. MEHLERT: Good morning, Mr. Chairman, members of
the Board. There"s one scheduling change for today. Application
No. 21194 of Karen Marsh has been postponed to the January 29th,
2025, public hearing. Also, the Chairman has reviewed and granted
waivers to allow late filings into the applicable case record
pursuant to Subtitle Y Section 206.7 and Section 103.13. Any
other late filings during the course of today®"s live hearings
should be presented before the Board by the Applicant, parties,
or the witnesses after the case is called. Any other preliminary
matters will be noted when the case is called.

CHAIRPERSON HILL: Okay. Thank you. Good morning,
everybody. Let"s see if | have all those I need for the beginning
of our day. Vice Chair Miller is with us for the beginning.
John, Mr. Blake. 1 thought I saw Mr. Smith. Great. Okay. Madam
Secretary, you want to call our first issue?

MS. MEHLERT: The first case is in the Board"s meeting
session. It"s Application No. 21177 of the D.C. Department of
General Services. This is a self-certified application pursuant
to Subtitle X Section 901.2, for a special exception under

Subtitle X Section 900.3, to allow an extension or enlargement
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7
of a use that was originally permitted and lawfully established
as a matter of right, but for which the zoning regulations now
require special exception approval under Subtitle 1 Section
303.1(c). This i1s the enlargement of an existing large-scale
government use iIn an existing structure to serve as a temporary
location for the D.C. Department of Corrections central
cellblock, pending the renovation of i1ts current location. It"s
located in the D-4-R zone at 501 New York Avenue NW, Square 42S,
Lot 800.

This hearing was originally scheduled for September
18th and postponed at the ANC"s request. The Board heard the
case on October 9th and October 30th, and the Board then requested
additional information from the Applicant and closed the record.
And participating are Chairman Hill, Vice Chair John, Mr. Blake,
Mr. Smith, and Commissioner Miller.

CHAIRPERSON HILL: Okay. Thank you. Okay. Well, 1
appreciate everyone®s time in this and all the time that we have
taken thus far. This began -- or this process also kind of began
as an appeal that Vice Chair Miller was on, and we upheld the
appeal, and thought that this was actually an expansion of a
permitted use, and therefore the Applicant has came back before
us for a special exception. [I*m going to kind of go around the
table and see where we are.

However, 1 can at least tell you where 1 am iIn terms

of the regulations. As we know, the ANC, and for the record,
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8
again, i1t"s my ANC, but 1 do not think that will keep me from
being able to participate, as it didn"t keep me from being able
to participate during the appeal. And 1 think that we have heard
a lot of testimony from the ANC and the community there around
this particular special exception. The special exception, again,
iIs something that i1f we believe they meet the criteria of the
special exception, then the Board, I shouldn"t say has to agree
to 1t, but the regulations say that i1f we think the Applicant
has met the criteria for the special exemption, then we are
supposed to approve or could possibly approve.

In this particular case, | think that what has been the
most controversial for me has been kind of the conditions about
how this expansion of this use could affect the area there. |
mean, as | think I"ve been -- as I"ve made a point of mentioning
before, iIf this use were to begin -- I"m sorry -- be enlarged,
if that is something that would go about and no one would really
notice within the -- the -- even the immediate community, then
it doesn"t seem like it"s something that would be of trouble.
And 1 think that the Office of Planning -- I went back and read
through their report in terms of how they believe they"re meeting
the criteria, and that"s in Exhibit 80, in terms of this being
in the D-4-R zone, how they“"re meeting that particular criteria
to grant this expansion.

I would also mention that the -- the Department of

Transportation has also -- did not think that there would be an
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9
adverse impact to this expansion taking place. 1 mean, I won"t --
I won"t read back through the Office of Planning"s report;
however, I am going to agree with the Office of Planning”s report.
I mean, I do think that the expansion of this use Is something
that could be granted as a special exception. And the -- the
thing that i1s going to be, 1 think, the most time-consuming for
us here today, I1If this were -- 1If you all agree with this, is
that trying to get through conditions that would create this not
to be an adverse Impact. Again, iIf this Isn"t an adverse impact
and they can”"t see this, this iIs a use that is necessary for the

District of Columbia, and it"s a use that can be granted as a

special exception -- 1"m sorry -- the expansion of the use can
be granted as a -- as a special exception.
As | mentioned before, 1 won®"t go through the Office

of Planning®"s report line by line, but I do agree with their
analysis and what they have provided to the Board. And where
then next 1 would be more interested if this were to be -- if
you all were to agree with the -- where | am currently, then
discussing more of the conditions as to how, again, it would not
create an adverse impact for the -- the community.

That being said, 1 guess 1711 go around the table and
see kind of where we are. May | begin with you, Mr. Smith?

COMMISSIONER SMITH: Chairman Hill, 1 by and large
agree with your -- can -- can you hear me fine?

CHAIRPERSON HILL: Yes. Yes.
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COMMISSIONER SMITH: I know I always tends to have
audio issues. So 1 by and large agree with what you stated
regarding this particular project. |1 do agree with the Office

of Planning that this can be something that we grant by special
exception. And 1711 look at Subtitle X 901, some of the -- the
criteria that we use to evaluate.

So the first one will —-- will the project be In harmony
with the general purpose and intent of the zoning regulations and
the zoning maps? The answer to that to me s unequivocally yes.
The particular use is not in conflict with the general purpose
intent. The zoning regulations, because as you stated, this is
in the D-4-R zone, and this particular use, large-scale
governmental use, is allowed within the zone.

The other criteria would be -- would the use not tend
to adversely, and 1 want to emphasize adversely, affect the use
of neighboring properties 1In accordance with the 2zoning
regulations and the zoning maps? And again, to me, that"s the
primary question that we need to evaluate. To me, the primary
concerns relate to traffic, parking and staging, noise to a
certain degree. And regarding traffic, the property would see
less traffic traversing the site than its previous iteration as

a police administration building as shown within the record, the

amount of employees and visitors to that -- that particular use
in life of this -- of this building. So there will be a reduction
in -— In nature, say the transport vehicles, which will -- which
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11
I"m sure we"ll get into regarding conditions.

Secondly, the neighborhood again raised concerns about
queuing of transport vehicles in the public right-of-way, and 1
think we" 1l attempt to address that with the conditions, and the
Applicant has seemed to be amenable to requiring the parking
spaces onsite -- about four or Tfive parking spaces onsite be
dedicated to the parking of transport vehicles. So that would
reduce queuing that may occur within the street.

The Applicant has proposed to have some type of
screening that would be iInside the building. Again, what that
screening looks like, that is up to Historic Preservation to
review and approve, but I don"t think it"s outside of -- 1 think
our power to condition that to reduce an adverse impact. And I
will also note some of the concerns that was raised by the ANC.
This will not be any more noisy than a multi-family building that
had -- many of the multi-family buildings that had been built all
over Mount Vernon that may have balconies. So 1 don"t -- and
that would be more audible from the property line than windows
that do not open out onto the street in any particular fashion.

So again, | agree with your assessment of this case.
Again, to me, the devil is in the details on any conditions that
we would require to mitigate some of the impacts, but 1 do believe
that they have met the criteria for us to approve it with
conditions.

CHAIRPERSON HILL: Thank you.
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COMMISSIONER SMITH: So that"s my piece.

CHAIRPERSON HILL: Thank you, Mr. Smith.

Mr. Blake?

COMMISSIONER BLAKE: Sure. |1 -- first of all, 1 agree
with the comm ents that you and Board Member Smith have made
about this, as well as the analysis that was provided by the
Office of Planning on how the Applicant met the criteria. To
me, 1t"s —- 1t"s -- this Is a central service that needs to exist,
and 1 think consistent with Board Member Smith"s analysis, |1
think it meets the criteria of X901.2(a) as it is anticipated by
a special exception, is therefore deemed compatible with the
zone.

I also believe that the steps have been taken by the
Applicant in the design of the facility combined with the
conditions in the order will -- could potentially mitigate the
adverse effects on the neighborhood. So that said, 1 would be
voting in favor of this. And 1 do think we have to be very
careful and go through the specifics of the conditions. But 1
do think that the ones that we reviewed seem to address most of
the issues which, again, were noise, privacy, parking, traffic,
loitering, and safety and security.

CHAIRPERSON HILL: Okay. Thank you.

Vice Chair John?

VICE CHAIR JOHN: Thank you, Mr. Chairman. I agree

with the comments so far, and | really appreciate that everyone
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13
has gone 1Into a pretty detailed statement as to how the
application meets the criteria for a special exception. And 1
just want to reemphasize what you stated, Mr. Chairman, is that
I believe the language of the regulation says that the -- or
as -- as interpreted by the courts 1i1s that for a special

exception, 1T the applicant meets the criteria for relief, the

Board should ordinarily grant the -- the application. And |1
believe that®"s where we are today. 1 think that -- and to those
in opposition, | would say that this iIs an existing use that"s

permitted, and the Applicant is seeking to expand the use, which
is why the Applicant needs to return to the BZA to approve that
expansion. 1 think that®"s it for now.

I also think that the -- the conditions proposed by the
Applicant and maybe others that the Board will impose should --
should result in a situation that does not create objectionable
conditions. And so I look forward to hearing what everyone thinks
about those conditions. Thank you.

CHAIRPERSON HILL: Thank you.

Vice Chair Miller?

VICE CHAIR MILLER: Mr. Chairman, 1 appreciate being
the last to speak since you all have been very thorough 1in
discussing the general approach that we want to take at this
point in this case. So I generally agree with you, Mr. Chairman,
and Vice Chair John, and Board Members Blake and Smith on the

comments that you made about -- about the case. 1 appreciate all
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14
the effort and time that has been put into this by the Applicant,
the District agencies involved, and the ANC and the surrounding
community. |1 appreciate ANC 2G"s vigilance i1n bringing the appeal
of the matter-of-right permit that was issued iIn the first —-
originally, and an appeal which we upheld because we thought i1t
did deserve this special exception process which would allow the
identification of potential adverse i1Impacts and the Tfurther
identification and evaluation of conditions which might mitigate

or ameliorate those potential adverse iImpacts upon the

neighborhood.

Sol am -- I*m -- Iin -- this iIs, as others have stated,
an essential government service. This is the temporary -- this
would be -- the this would be the temporary cell block -- central

cell block of the District government while the daily building --
existing cell block, which is in horrible condition for some time
now, is being renovated at the daily building. So I am supportive
of the approach to consider conditions that would mitigate any
potential adverse impacts which we identify. So I"m prepared to
go forward, Mr. Chairman. Thank you.

CHAIRPERSON HILL: Thank you, Vice Chair Miller. And
thank you for bringing that up, actually. 1 do want to point
that out to our discussion, again, that this is a need that the
current holding cells, 1 guess, are in dire need of refurbishment
and In order to do that, they need a temporary place to move this

need. And I guess 1 mention that because we all want this --
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people to be treated humanely, and in order to be able to do
that, they have to refurbish the current situation. So I"m just
kind of bringing that up also.

So I"m going to kind of run down some of these
conditions and then you all can help me where I might miss or —-
a lot of this are -- the -- a lot of these conditions are
conditions that are being combined from both of the Applicant,
that also of the Office of Planning, and then also those that
were mentioned from the ANC. Some of the things that -- 1™m
going to kind of talk to some of these, but the ANC"s most recent
exhibit that talked about conditions which was in Exhibit 162,
some of those regulations do not really apply to us. Like,
they"re not things that the BZA takes into -- we don"t have
control over.

And I speak to -- when they -- when they point to DCMR
2405.2(c) or when they"re speaking to noise regulations, 1 mean,
those are things that are outside of our purview. We don*t
control those. We can put conditions in place that hopefully are
going to rectify some of those possible issues, such as the noise
cancellation stuff, such as the glazing on the windows that we"ve
talked about in terms of privacy -- not privacy -- in terms of
making it so that the community, again, does not find this use
difficult to live with.

So 1 kind of speak to those revised plans that are in

Exhibit 161-A, and 1711 speak to those that, I mean, thank you,
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Mr. Blake, for the last time talking about the gate. 1 thought
that the gate now iIs there that is going to be used only when
they"re opening and closing to be able to allow the cars into
the area there, and that I think that the way the gate seems to
be put together on the plans and the way the fencing seems to be
put together on the plans, 1t seems like you can"t see In there.
And it"s also going to be -- it seems like a nice fence in
comparison to what 1 think is there now. So that"s on the plans.

One of the conditions -- and 11l also speak to the
Office of Zoning"s legal division when the order is being written
to help clarify if there"s anything that we, as the Board,
intended to put forward but might not have clearly articulated
in some of these conditions. But the first one is that -- that
this will expire In eight years. Like, this expansion -- this
expanded use, they"re, by right, 19 cells are allowed and they"re
taking it up to 46. So after the eight years, then this special
exception would expire. So there"s an eight-year term on this
special exception. So that"s the first condition.

The other condition that | thought -- again, 1 know
there was a lot of discussion about detainees being released from
the CCB at 501 New York Avenue. And what seems to have happened,
or what 1 understand, and from the testimony of the director,
Director Faust, that they"re going back to the way it was before
COVID, meaning there are not people that are being released from

the CCB as there were -- as there were people being released from

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

17
the CCB perhaps because of the pandemic. However, 1 still would
be 1i1nterested i1In putting forth a condition that says, the
Applicant shall ensure that no detainees are released from the
subject property. So that"s the second condition that 1 thought
was helpful.

The other was signage. They were -- well, there"s a
couple of things, | guess. There was the staging area for the
vans. And I think what I would propose i1s, the Applicant shall
designate no less than four parking spaces as shown in the plans
for the use of the staging area for the transportation of
detainees. The Applicant shall install and maintain signage
identifying the spaces as CCB staging area only. So therefore
those will be available for the staging area.

The other 1 would mention iIs that the signhage that
they“re speaking of for loitering and solicitations -- I mean, |1
know that what the ANC -- and 1 appreciate, again, as Commissioner
Miller mentions, that the ANC has been so vigilant to bring this
forward to the Board that this process is actually taking place,
meaning the Applicant had to go to the ANC, they had to explain
what the needs were, they had to explain what kind of conditions.
So one of the conditions that the ANC had spoke about was that
they didn®t want people there kind of maybe milling about, right?
And so hanging out there iIn that area. And so there was signage
for no -- 1"m sorry -- no loitering, no solicitation signage on

the property. And I would specify along L Street NW, the L Street
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NW fence line, and on the side of the stairway entrance to the
building. So those would be areas that | think would be of
concern i1n terms of the signage.

There was also a offering from the Applicant, but 1
think 1t"s something that the Board would also have asked for,
that there®s actually a community liaison that will be -- for DGS
and DOC, and the liaison will attend -- will quarterly attend ANC
meetings at both 2G and 6E to review construction and update any
operational questions. And that same liaison would be the traffic
liaison. Basically i1f there"s any problems, the liaison is
supposed to be there to address any issues that the community
might be having, so that this is not something that impacts the
community iIn an adverse way. I mean, as Mr. Smith brought
forward, if this was a -- an apartment building which is just
across the street and in Mount Vernon would have balconies,
there®s a lot more noise than there is probably coming from this
facility.

However, if there is a liaison there that goes to the
ANC meetings, that will be something that -- the liaison will be
able to bring that information back to their bosses at DGS and
DOC, and they"ll be able to fix the issue. That"s the point of
it, right? And then this liaison would provide email -- it would
have -- would provide an email and a phone number so that people
would be able to contact the liaison. And so that®"s something

that | think was mentioned by the ANC. 1°m not really sure how

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

19
we enforce the 24-hour response time. However, | think that,
again, since the liaison has to go to the ANC meetings, the ANC
would be, like, you"re not responding promptly enough, or you"d
have to respond back to emails and phone calls that are directed
to you. So | think that would be also something that the Board
should enact as a condition.

I don"t think that we, the Board, can do anything 1in
terms of what might happen after the application expires, meaning
there was some mention by the Applicant that they agreed to file
demolition permits within six months after the expiration of the
order. However, the Board can"t really enforce things once the
order is expired. And so those are things that would be after
the fact. So i1t"s not something that we can necessarily put
forward, but we can mention it in the order.

So that"s something that Office of Zoning"s legal
department can put in the order so that it is clear that it"s
something that was discussed, it was agreed to, as well as
develop -- developing and engaging in this Community Advisory
Committee. Like, I mean -- something that they, the community,
could benefit from this expanded use after the fact, that there
could be some kind of, I don"t know, whether it"s community rooms
or something that the community can use from the facility after
this temporary use has expired.

I don*"t think 1"m missing anything, but 111 let you

guys kind of point that out to me. | know that there are some,
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maybe, discussions that you all can tell me about any of the
other things in the record. 1 mean, 1t"s a very, very big record
that we have here. Just to revise for my own satisfaction, that
the revised plans that are In Exhibit 161-A, they point out the
window glazing, they point out the -- the way that there"s going
to be noise cancel -- not canceling, but materials that are going
to be used so that it"s not -- there"s not noise that"s going to
be coming from the facility. And that also the gate and the
fencing that"s there.

So 1 will stop talking and 1 will now turn around the
table. And Mr. Smith, do you have anything you think 1 missed
or would like to add?

COMMISSIONER SMITH: No. I think you"ve covered most
of -- some of the -- most of the pertinent cases that was raised
by the Board, and 1 think a lot of the concerns that was raised
by the ANC regarding some of these conditions. 1 agree with you
that, yes, the ANC has submitted a -- an extensive list of
conditions, but the majority of them are not conditions that we
can reasonably or -- we can"t enforce in general. You brought
up DCMR. That relates more to the building codes; that®"s not
enforced by us. A lot of things that may occur within the right-
of-way are enforced by us. So I"m uncomfortable with the approach
that you"re -- that you"re taking.

My questions, 1 think, may relate to some of the

conditions that you raised. And 1 just want to -- what |1
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understand the regulation to be i1s that any conditions that we
would 1mpose should relate to adverse impacts as i1t relates to
the use of the zoning, the use. So 1 think some or the two of
the conditions that was raised, the release of detailnees, there
will be no detainees released from the CCB at any given time.
And the second one relating to signage against loitering and
solicitation. 1 think you brought up an example that I had said
in relation to the apartments.

I will note that there is -- there may be some level
of loitering that may occur within this neighborhood now because
it"s home to a large convention center and a large amount of
restaurants. So there is some measure of loitering that may
occur. So -- more so than what may occur at this particular
location when all of the users of this facility are inside and
can"t come and go freely as the public would from a convention
center or a restaurant.

So I think 1 need additional clarification before 1 can
support that particular condition on the reason for that
condition and how the users of this facility could contribute to
any form of loitering or solicitation around this building,
considering that the whole building will be surrounded by police
officers, even on the diagram of the -- provided by the Applicant.
And I1"m also -- raise questions about that -- that Tfirst
condition that was raised about the release of detainees that

are, iIf they"re released, innocent citizens of the District of
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Columbia, similar to every -- I"m assuming everyone on this call.

So my question is how would -- we need to make sure
that these conditions relate to adverse zoning concerns as
opposed to any fear of the unknown. So 1711 just put that out
as we continue to refine these conditions. So | would like to
hear more comments from my board members.

CHAIRPERSON HILL: Would you all -- could you hold just
one second, please? 1"m sorry.

(Pause)

CHAIRPERSON HILL: 1"m sorry, you guys. Okay. So --
right. Mr. Smith is the -- kind of mentioning the loitering
issue and the release issue. So we can talk more about that
also.

Mr. Blake?

COMMISSIONER BLAKE: 1 have to say, | believe that the
steps that the Applicant has taken in the design of the facility
and combined with these conditions, pretty much mitigate the
adverse impacts on the community. From a noise perspective, the
site i1s buffered by the surrounding streets and the building is
designed to minimize any noise transmission to the exterior. The
cells are located away from the exterior of the walls and acoustic
tiles are installed to further dampen all that stuff.

The privacy i1s there with the fence and the three gates,
which remain closed most of the time, which I totally think is

appropriate. And the privacy issue, 1 think -- I mean -- excuse
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me -- and 1 think the concern also with residential parking is
appropriately addressed given the fact that there®ll be a minimum
of 23 spaces reserved for the police. And the Applicant believes
that"s sufficient parking for the staff. The Applicant also had
talked about the detainee transfer plan, which 1 think shields
the public from view, which I think 1s real 1mportant. The
fencing along the property is great with three gates.

And we talked about the release of the detainee. Now,
there®"s a lot of conversation that we had, pros and cons, and
the legal implications for that, but I rely on the U.S. Attorney"s
Office comment that they would go back to the original protocols,
pre-COVID protocols, which would allow for the release elsewhere,
not on this site. So to the extent that that®"s unenforceable or
untenable, the Applicant will just have to come back and get --
seek a waiver for that. But I do think that that is a key issue
that addresses the issue of -- potentially of loitering. The
fact that there are going to be no visitors, no guests, et cetera,
only limited food services, all the reasons why there probably
should not be any loitering. And frankly, 1 wouldn®"t want to
stand out in front of a police station anyway. Doesn"t seem like
a great place to loiter.

But 1 think that -- 1 think that those issues will
largely be addressed in other venues if they need to be, and if
there has to be an adjustment to the order, it would be. |1 do

think that that would do a lot to minimize the impact of what
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could be considered somewhat objectionable conditions on the
neighboring properties. So I do -- 1 feel very comfortable with
an 1inclusion of that. 1 don"t think that the issue of loitering
signs is probably unenforceable, but I do think the Applicant has
agreed to, and I think 1t"1l be perfectly good to have those iIn
place.

Those are my only comments. But I"m in favor of the
conditions as you articulated them, including the eight-year
term.

CHAIRPERSON HILL: Thank you. Vice Chair John?

VICE CHAIR JOHN: Thank you, Mr. Chairman. 1 am also
in support of the application, and 1 agree with the comments so
far. 1 also agree with Mr. Blake"s comments about the condition
that no detainees will be released from that location, primarily
because the U.S. Attorney"s Office has already said that -- that
they would return to the pre-COVID protocols. And so any
potential constitution -- constitutional issues that were raised
by some of the witnesses should be resolved at that level. |
also agree with the eight-year term and some of the other
conditions that you discussed, Mr. Chairman.

I don"t know if I missed your discussion, but did you
talk about the condition that would require the Applicant to meet
with the ANC to discuss future use of the building? That was a
proposed condition. Did you --

CHAIRPERSON HILL: Yeah. What I mentioned, Vice Chair
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John, 1 said that we are unable to --

VICE CHAIR JOHN: Okay.

CHAIRPERSON HILL: -- condition things that are going
to happen after the order. However, that is something that we
can address or point to iIn the order and mention that the
community liaison would work -- 1t says the Applicant agrees to
work with the community to try to figure out what to do with the
additional space once the use i1s no longer needed.

VICE CHAIR JOHN: Okay. Thank you. Then that"s all I
have.

CHAIRPERSON HILL: Okay. Vice Chair Miller?

VICE CHAIR MILLER: Thank you, Mr. Chairman -- and 1
generally -- | agree with all the comments of my colleagues on
the Board regarding these conditions. I am supportive of the
application with the conditions to mitigate potential adverse
impacts.

I would note that the conditions that we"re generally
supportive of here are a combination of both conditions that have
been offered by the Applicant, Department of General Services,
Corrections in this case, and by the ANC. We"ve -- the time
limitation, the no release of detainees at the site, it should
be at the courthouse, like the pre-COVID protocols that you®"ve --
that you®ve mentioned. And so I think we"ve addressed conditions.

We do -- 1 mean, | guess we have some disagreements.

I saw in the ANC"s most recent response that, 1 guess, they
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thought the fence was esthetically unpleasing. The brick -- the
brick fence that"s proposed and the gate, and the fence was
incompatible with the neighborhood. 1 thought i1t was much better
than certainly a chain-link fence or what -- the existing
conditions there today. And -- but that may end up being reviewed
by -- 1f it has to go to Historic Preservation, and that"ll --
and 1T there are changes that are made i1n the design, they"ll
have to come back to us. And that"s true of each of the
conditions. |IT they"re unworkable or the Applicant can®t comply,
they~ 11 have to come back to us.

And the liaison -- it"ll be important that there be --
like, like any use -- new use in a neighborhood, that there be
communication between neighbors, that there be that ANC liaison
from the District government to regularly meet with the
surrounding community and the ANC to address any conditions. |If
it"s —- it needs to be a well-managed facility. And it"s hard
to craft conditions on that management because there®s well-
managed and then there®s excellently managed and then there®s
poorly managed. So hopefully this will be well-managed and --
and any problems can be worked out as the use and the operation
goes on, and the neighbors can learn to live with each other as
they should.

Did you mention, Mr. -- you mentioned the noise and
window glazing mitigation measures that the Applicant has

proposed in their plans. We"re citing those In -- are we citing
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those as conditions in the order?

CHAIRPERSON HILL: I mean, 1 can -- we can cite them
as conditions In the order. The way 1 was thinking about that,
again, was that it will be built as per the revised plans 1iIn
Exhibit 161-A, which has the gates mentioned, and, I mean, we"ll
clarify again the noise mitigation design. But I think that"s
in 161-A as well, if I"m not mistaken. But we can make sure that
that does get referenced in the order.

VICE CHAIR MILLER: Right. So I think that that should
cover it and the -- as far as the -- | agree with you on -- that
we cannot regulate future use. The special exception will expire.
The expanded use will expire after the temporary period. And if
they want to continue something beyond what"s permitted as a
matter of right, they"ll have to come back to this Board again.
And that"s as i1t should be.

So 1 appreciate all of -- again, 1 appreciate all the
work that the ANC and the surrounding community and the Applicant,
District agencies, and my fellow colleagues, and our staff have
put into this particular case. And so 171l just leave it at
that. Thank you, Mr. Chairman.

CHAIRPERSON HILL: Thank you. And I, again, appreciate
Vice Chair John helping to articulate that the courts have shown
that, again, if the Applicant meets the criteria for the special
exception, that the Board tends to need to approve it. 1 don"t

know what other word to kind of use. And so I"m going to make
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the —- 1™m going to reiterate the conditions as | understand them

and then make a motion. And Mr. Smith, the only thing that 1

know, with your -- oh, okay.
Before 1 make the motion again, or the -- clarify the
conditions, 1 did want to point out, again, for the Office of

Zoning"s legal department when the order is actually 1issued
again, that -- that the parking i1s going to be as proposed by
the Applicant in terms of the 23 spaces. | think 1t was 23 spaces
for the police and staff. And then also the detainee transfer
plan will be adhered to. And they®"re -- how they®re using the
sally port, which is the way they"re going to be using the
facility.

So the conditions that 1 had, again, were that -- well,
I guess -- I"m telling Mr. Smith. Mr. Smith, are you comfortable
enough with what the discussion has had concerning the detainees,
and the Applicant shall ensure that no detainees are released
from the subject property? |1 ask you, Mr. Smith, because i1f not,
I Just want to know if you®re going to vote no to the whole thing.

COMMISSIONER SMITH: No. [I"m not going to allow it to
be the enemy of the good, but I am -- I am comfortable with the
explanation provided by Board Member Blake and Vice Chair John
on the approach that we"re taking, because they"re returning back
to pre-COVID protocols, simply because this 1is -- they"re
returning back to their own protocol. So if they"re comfortable

with that, then I1"m comfortable with conditioning it. And if it
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comes back, then 1t comes back for us to amend that particular
condition.

Loitering, a condition regarding loitering. 1 think
that 1s -- I think 1s overkill. And I think 1t"s something that"s
not reasonably enforceable. And remember, these have to be
enforced by the Zoning Administrator. So I"m still not
comfortable with that condition. But, again, I"m not going to
let the -- that be the enemy of the good based on all the
testimony that we provided or that has been provided thus far
regarding this case and how the Applicant has attempted to address
any adverse conditions. So I"m good with the explanation.

I would also, because 1 don"t think this was brought
up, just make sure that this condition is captured that those
parking spaces that are shown in the site plan shall be designhated
for -- as staging areas for any drop-off that may occur. So we
want to make sure that that®"s conditioned, because 1 think the
Applicant previously was just saying they would just -- there
would just be signage. But let"s actually condition.

CHAIRPERSON HILL: Yeah. The condition -- well, this

is where 1 get a little confused. |1 thought the -- the condition
is for the -- there will be the -- those iInterior spots that were
for the staging area inside the -- the gated area --

COMMISSIONER SMITH: Yeah.
CHAIRPERSON HILL: -- those were for the staging and

signage of that. And then 1 was saying that there was a bunch
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of parking that they had proposed, and then that parking Is going
to be provided as per the site plan.

COMMISSIONER SMITH: 1 thought the site plan just said,
no, we can do that 1f we want to do that. Let me take a look at
the site plan. So you can -- you can go forward with your review
of the different conditions. But let me take a look at the site
plan just to make sure.

VICE CHAIR JOHN: So if I could just interject. |
think the parking has to be consistent with the site plan and
whatever is in the record. The issue that we had was showing
the spaces for the staging area and maintaining a sign that says
CCB staging area only. So those are two separate things. And
as | understand it, what"s shown on the plan now is four parking
spaces for the CCB staging area. We"re not prohibiting them from
providing an extra staging area at some place because they had
originally said five, but there is no explanation as to why there
are only four. And we are assuming that the gate perhaps impacted
that fifth parking space on this site. Some of the parking --
yeah. So that"s all 1 would say on that condition.

I just wanted to add about the no loitering/no
solicitation signage. So we"re not requiring that the Applicant
prevent loitering or solicitation. So I don"t see an enforcement
issue. 1 think it"s just that they will maintain a sign that
says no loitering or solicitation. And I agree with Mr. Blake,

it"s not the kind of place you®d want to loiter anyway. So 1
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would just add that comment.

CHAIRPERSON HILL: Okay - Thank you. Mr. Smith"s
introduced a new enemy of the good. 1 hadn®"t heard that before.
Enemy of the good. I hope we"re not going to have a lot of enemy
of the good as the --

VICE CHAIR JOHN: 1t"s the 80/20 rule, Mr. Chairman.

COMMISSIONER SMITH: There you go.

VICE CHAIR JOHN: The 80/20 rule --

COMMISSIONER SMITH: 80/20.

VICE CHAIR JOHN: -- which -- with which 1"m familiar.

CHAIRPERSON HILL: I know. 1"m going to have to do
some Googling after this is all over. All right. Okay. So
again, we got the -- the term"s going to expire in eight years,
okay? The Applicant shall ensure that no detainees are released
from the subject property. I got that the Applicant shall
designate at least four parking spaces, as shown in the plans,
for use as staging spaces for the transportation of detainees.
The Applicant shall install and maintain signage identifying the
space -- spaces as CCB staging area only. The Applicant shall
install and maintain no loitering/no solicitation signage on the
property along the L Street NW fence line, and on the side of --
where the stairway entrance to the building is.

The Applicant shall identify a representative -- well,
who will act as a liaison for DGS and DOC. The Hliaison will

attend quarterly ANC meetings at ANC 2G and G6E to review
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construction updates and any operational questions, as well as
any transportation issues. An email and phone number will be
provided for that liaison, and they will be responsive to that
email and phone number. And mentioned iIn the order, we will
speak to -- that the Applicant had agreed to -- to have a
demolition permit within six months of the expiration of the
Board®s final order to demolish all the cells. And again, this
IS something that can happen with -- we"re just referencing i1t.
It"s not going to be a condition.

And then the Applicant will also develop and engage
with a community advisory committee. The goal of the committee
would be to somehow make use of the expanded facility for the
community after this is over. But again, that would just be a
reference, not a condition, because we can®"t condition anything
that is not enforceable. And then also that this will be built
per the revised plans in 161-A, as then pointed out, the window
glazing and the sound noise mitigation that"s in the plans.

And then the parking will be consistent with the site
plan and that the -- and this not the -- this is not a condition,
again. This is more being a reference that the parking will be
consistent with the site plan and that the detainee transfer plan
will also be imposed. And 1 look to OZLD if I have any issue —-
or 1If they had any issues with anything that I said.

Do my board members have anything with I said in terms

of the -- in terms of the condition and pointing out --
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referencing some of the things the ANC had asked for?

VICE CHAIR JOHN: So I"m not OZLD, but 1 think we should
just stick to the conditions we are imposing and leave i1t to the
discretion of OZLD to include what"s appropriate fact finding iIn
the order. So I would just leave it there.

CHAIRPERSON HILL: Okay. Agreed. So I don"t think --
I think OZLD knows what things 1 was speaking of for the
conditions. And I can clarify them i1f 1 need. 1[1"11 do 1t right
now again. Never mind.

So again, the eight-year term. The Applicant shall
ensure that no detainees are released from the subject property.
The four parking -- at least four parking spaces shown in the
plans for the staging area, with signage for the staging area.
The signage for the loitering and no solicitation, as | mentioned,
the placement of. The liaison and what the liaison is supposed
to do. And then I am going to -- as built in the plans -- as
built to the revised plans in Exhibit 161-A, that"s not a
condition; I"m just pointing it out. And I don"t think I missed
anything else.

I don"t see my fellow board members raising their
hands. So with that, I"m going to make a motion to approve
Application No. 21177 as captured by the secretary, including the
conditions that we all just agreed to and ask for a second. Ms.
John?

VICE CHAIR JOHN: Second.
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CHAIRPERSON HILL: The motion has been made and
seconded.

Madam Secretary, i1f you take a roll call?

MS. MEHLERT: This motion to approve the application
with conditions. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

(No audible response)

MS. MEHLERT: Commissioner Miller?

VICE CHAIR MILLER: Yes.

MS. MEHLERT: Staff would record the vote as five to
zero to zero to approve Application 21177 with conditions on the
motion made by Chairman Hill and seconded by Vice Chair John.

CHAIRPERSON HILL: For the record again, that the --
the time limit begins when the final order is written as per Y
604.8. Okay. All right. So that took an hour, which i1t should.
And let"s see then. 1 think we have one more with Mr. Miller.
Can you tell me which one that is, Madam Secretary?

MS. MEHLERT: 1 believe 21164.

CHAIRPERSON HILL: Okay. Okay. Can we take a quick

ten minutes? Okay? | just have to address one issue, and 1 will
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be back. Thank you so much.

(Whereupon, there was a brief recess.)

CHAIRPERSON HILL: Secretary, you may call our next
one, and then Mr. Miller will be free.

MS. MEHLERT: The next case is iIn the Board®"s hearing
session. It"s Application No. 21164 of Christopher Mak. As
amended, this 1i1s a self-certified application for an area
variance pursuant to Subtitle X Section 1002; from the rear yard
requirements of Subtitle F Section 207.1; the special exceptions
pursuant to Subtitle X Section 901.2; under Subtitle U Section
421 to allow a new residential development; under Subtitle C
Section 305.1 to allow multiple primary buildings on a single
record lot; and under Subtitle F Section 201.4, to allow an
increase in TfTloor area ratio for a voluntary inclusionary
development. This is for a new six-unit apartment house with two
stories of cellar, including one IZ unit on the same lot as an
existing apartment house.

The project is located in the RA-1 zone at 113 Wayne
Place SE, Square 6117, Lot 52. This hearing began on July 31lst
and was continued on October 2nd and October 23rd. And
participating are Chairman Hill, Vice Chair John, Mr. Blake, Mr.
Smith, and Commissioner Miller.

CHAIRPERSON HILL: Okay. |If the Applicant could hear
me, 1T they could please introduce themselves for the record.

MR. MAK: Hello. Hi. 1I1"m Christopher Mak. Can you
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guys hear me or see me?

CHAIRPERSON HILL: Yeah, yeah, we can -- we can see
both --

MR. MAK: Okay.

CHAIRPERSON HILL: -- Mr. Mak.

MR. MAK: All right.

CHAIRPERSON HILL: Hi, Mr. Mak. Are you here alone?

MR. MAK: 1 believe my architect is on the line. 1
know he mentioned he would be traveling out of the country, but
I believe he has called in as well.

CHAIRPERSON HILL: Okay. Mr. Young, is the architect
on the line?

MR. YOUNG: Is that Mr. Terrence?

MR. TERRANCE: Yes. I"m here.

CHAIRPERSON HILL: Oh, great. Okay, Mr. Terrence.
Okay. Can you tell us -- can you tell the Board what happened
since the last time you were here?

MR. MAK: All right. Sure. So since our previous
meeting, we have included additional documentation regarding the
alternative of a meaningful building connection between the two
buildings. And just to go on, our original design of the proposed
addition actually began in 2018 and included a connection between
the two buildings, but we couldn®"t achieve a meaningful building
connection after many attempts. We"d actually worked closely

with David Bolin and Department of Building. And after several
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reiterations of the plans, we concluded that the best approach
would be to separate the two buildings and apply for a BZA relief.
And the culmination of those efforts are what are represented iIn
our plans that we"ve proposed to BZA.

CHAIRPERSON HILL: Okay. 1"m sorry, Mr. Mak. You just
went -- | can"t hear you. Can you all hear me? Can you all hear
me?

COMMISSIONER SMITH: 1 can hear you now.

CHAIRPERSON HILL: Wow.

MR. MAK: -- and it wouldn*t be a Tfull building
connection. Oops. It would be a burden to the current tenants
living in the building, and the only possible way to connect the
buildings would result in the displacement of multiple families
within the existing building. And one apartment would have to
be vacated completely as a hallway would need to be built through
the unit and reduce the unit size to go from a three-bedroom to
two-bedroom. There would also be disruptions to electrical,
plumbing (audio interference).

CHAIRPERSON HILL: Can you all hear me? Okay. You
guys --

COMMISSIONER SMITH: Yes. I can hear you. He"s
breaking up.

CHAIRPERSON HILL: My -- my system just completely went
wonky. Mr. Mak, can you hear me?

COMMISSIONER SMITH: 1t"s his system, Chairman Hill.
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MR. MAK: -- corridor, multiple floors --

CHAIRPERSON HILL: Okay.

MR. MAK: -- go (audio interference) --

CHAIRPERSON HILL: Mr. Mak, can you hear me?

MR. MAK: -- to the entrance -- yes.

CHAIRPERSON HILL: Mr. Mak, I"m sorry. Like, you were
kind of breaking up there, number one. Number two, my system®s
actually kind of weird, so I"m going to jump out and come back
in, okay? I1"11 be right back.

MR. MAK: Okay.

(Pause)

CHAIRPERSON HILL: Can you all hear me?

Mr. Mak, can you hear me?

MR. MAK: Yes. |1 can hear you.

CHAIRPERSON HILL: Okay, great. So once again, just
for the record, we"re restarting -- or I*m restarting. 1 was --
I was out restarting my system for Case No. 21164. 1 heard the
majority of what Mr. Mak had to say. Did anybody have any
questions for Mr. Mak?

VICE CHAIR JOHN: 1 think I1°d like to hear from the
Office of Planning before 1 speak with Mr. Mak, because I"m not
quite sure what the Applicant is seeking. Maybe the Office of
Planning knows.

CHAIRPERSON HILL: Okay. Can we hear from the Office

of Planning? And if you"re not talking, if you can mute your
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line, maybe -- or Mr. Mak, maybe mute your line.

Could the Office of Planning explain what the Applicant
i1s applying for?

MR. BEAMON: Shepard Beamon with the Office of
Planning. So the Applicant 1s requesting relief, special
exception relief, to have two theoretical Ilots. They"re
requesting relief from the FAR. And they“"re requesting a -- a
variance from the rear-yard requirements. So as proposed,
they“re requesting to have a 13-foot rear yard for the new second
building In the rear, but keeping -- or including a 20-foot rear
yard for the existing building. And I believe that was it. Just
pulling up my records here. But yeah, that -- that"s pretty much
it when it comes to the requested relief.

And again, OP is in support of the requested relief as
we find that it meets the special exception criteria, and should
not have any adverse impacts for the privacy, light or air for
the neighboring properties. As the Applicant previously
mentioned, and -- OP also believes that the strict application
of the zoning requirements would result in a building that would
be smaller or, if they were to connect the buildings, they would
potentially displace some existing tenants or lose bedrooms. So
essentially, we"re iIn agreement with the Applicant that, again,
the strict application would result in a hardship for the -- the
project.

VICE CHAIR JOHN: Okay. So this is under C 305.1, to
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allow multiple primary buildings on a single record lot.

MR. BEAMON: Correct.

VICE CHAIR JOHN: This 1s not for one building
connected -- two separate buildings with a meaningful connection,
which would create one building.

MR. BEAMON: That 1s right. But as the Applicant
mentioned, they would have to remove some families In order to
provide that connection as well as reduce some of the bedrooms
in some of those units.

VICE CHAIR JOHN: Okay. But I thought that®s what the
Applicant just said. That"s why -- okay. So to show proof under
the C 305.1, the Applicant has to provide a bunch of things. And
typically we see this in a chart for each lot. Lot A, lot B,
and then the chart or some other means would show what relief
would be required, stepping through each of the things that must
be met. So we would need to see lot width, minimum lot area,
floor area ratio, percentage of lot occupancy, all of those
things. So if the Applicant doesn"t meet any of those things,
this would be a chart that shows what the Applicant -- application
doesn"t satisfy and what needs relief. Is there something like
that In the record that I missed? Anybody? Either the Applicant
or the Office of Planning can answer.

MR. BEAMON: I guess 1711 let the Applicant answer that
one.

MR. MAK: Yes. We did include a chart on the cover
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sheet of our plans, which shows for each theoretical lot the
requirements for C 305 and what -- the variances we"re
requesting.

VICE CHAIR JOHN: Okay. Where i1s that? What exhibit?

MR. MAK: It should be on the cover sheet of site plans.

VICE CHAIR MILLER: I believe it"s Exhibit 54. |
believe. 1"m not sure, but I think 1t"s Exhibit 54, Vice Chair
John.

VICE CHAIR JOHN: Okay. Okay. So for each lot, 1is

this information provided on a plan for each lot?

MR. MAK: I believe iIn our last meeting, we had
addressed the issue where, for the combined lot, there -- for a
theoretical lot, like, certain requirements aren"t applied. It"s

only applied as a whole and not for each individual lot. So for

example --

VICE CHAIR JOHN: Okay. Okay.

MR. MAK: -- the floor area ratio --

VICE CHAIR JOHN: Let"s stop -- let"s stop there.
There®s a misunderstanding. | hate to see this case keep coming

back. For each lot, that"s what has to be shown, so that when
we review the case, we can see that Lot A meets all of the
development standards, Lot B does not. Or Lot A meets some and
Lot B only meets some. So that"s what is helpful to me. And 1
believe that"s what the regulations require. 1 don®"t know if

anybody else wants to comment.
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MR. BEAMON: Can I iInterject? Just to say that 1 think
iT you"re looking for the full table of the breakdown of both
lots and the lot as a whole, that would be In Exhibit 48.

VICE CHAIR JOHN: No. What I"m looking for is the same
plan that I would see that shows, for each lot, where the lot is
divided. A diagram that shows the lot with the rear yard, all
of the development standards. So let"s look at 48. This 1is
zoning self-certification?

MR. BEAMON: Correct. I thought that you were
requesting the tables that showed the dimensions and occupancy.

VICE CHAIR JOHN: Maybe somebody else can help me. 1
believe it has to be a plat that shows all of these things.

MR. MAK: A plat where it"s marked up and shows the
additional variants that we"re requesting on the plat?

VICE CHAIR JOHN: Is i1t for each lot? |Is it for each
lot?

MR. MAK: Yes. It has both of them combined. And
for --

VICE CHAIR JOHN: No. Each lot. Each lot.

MR. MAK: Yes. Yes. It"s, like -- because it"s labeled
like Lot 1 and 2 on 1t.

VICE CHAIR JOHN: Yeah. Where is that?

MR. MAK: I have to search through the exhibits.
Perhaps if Denver or --

MR. TERRANCE: I don"t know which exhibit it is, but
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what she®s requesting, | believe we"ve done. We"ve done a chart,
and 1t"s also a diagram or a site plan, a plat, that shows the
lots -- the setbacks for each building in relation to those two
separate theoretical lots.

CHAIRPERSON HILL: 1Is that the site plan In Exhibit 59?

MR. BEAMON: I believe it"s shown in Exhibit 50.

COMMISSIONER SMITH: 1t is page 5 of Exhibit 50. But
it doesn"t -- 1t gives the dimensions, but It doesn"t give the
Tfull development standards. And I would bring this up, Mr. Mak.
I brought this up last hearing that all of the development
standards for each of the theoretical lots should be clearly
shown, and -- the required and the projected. Just to put it
out there.

MR. MAK: Well, we have a chart on the first page of
our site of our architectural plans, which has a chart, which is
the numerical, and showing by each lot and what we"re requesting.
But then on the plat, we"ve drawn on it to show the two lots and
visually how we are asking for the variance. So, | mean, there"s
a chart and then there®s a site plan.

VICE CHAIR JOHN: The only only thing 1 see is, what,
page 5 of that exhibit. So let"s look at page 5 of the exhibit.

CHAIRPERSON HILL: Mr. Young, can you bring up page 5
of exhibit -- where i1s 1t? What number was 1It, yous -- you guys?

VICE CHAIR JOHN: Exhibit 85. |1 don"t know.

MR. BEAMON: 50.
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COMMISSIONER SMITH: 50.

CHAIRPERSON HILL: Thanks. Mr. Young, Exhibit 50, page
5. Oh. Can you zoom in a little, Mr. Young? Thank you. Ms.
John, i1s this what you want to look at?

VICE CHAIR JOHN: That"s what -- yeah. That"s what --
no. My page 5 doesn"t look like that. My page 5 has -- the
numbers are -- the measurements are the same. The 108.67. But
my page 5 has a line -- let me see what i1t says. It says,
existing N-1-S in the lot to the right. And --

CHAIRPERSON HILL: No. It says it there, that one in
the middle. 1It"s the same page 5, | think.

VICE CHAIR JOHN: No. Not what®"s showing up on mine.
Unless Mr. Young can expand it a bit. Is there a line --

MR. TERRANCE: 1 know what she®s looking at. It has a

green line that shows the rear-yard setback at 24, theoretical

Lot 1.

VICE CHAIR JOHN: Yeah.

MR. TERRANCE: 1I"m just not sure what exhibit that"s
in. It"s a seven-page document. It included the ANC letter. It

included the chart that Mr. Mak mentioned. And the site plan --

MR. MAK: I think I found -- 1 think I found it.
MR. TERRANCE: -- is actually on page 5.
MR. MAK: 1 think I found it. I1t"s Exhibit 55. That"s

the seven-page document. And what page number is i1t?

MR. TERRANCE: It"s number 5 on the -- on the seven-
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page document.

MR. MAK: That"s In --

MR. TERRANCE: Sheet 5.

MR. MAK: -- Exhibit 55, page 5.

COMMISSIONER SMITH: Which just shows the rear yard for
the existing building on the -- that particular theoretical lot.
Is that -- iIs that what 1t 1s? And the 13-foot on the westernmost
theoretical lot that would be created.

MR. TERRANCE: Yes, sir. And that"s the relief there.
The relief is unable to get -- we"re unable to get the 20-yard
rear setback -- 20-foot rear setback on theoretical Lot 2.

COMMISSIONER SMITH: Okay. We"ll get to that. But
Ms. -- Ms. John, did you have any questions?

VICE CHAIR JOHN: Please feel free to help me, Mr.

Smith. I think 1°ve done what I can.
CHAIRPERSON HILL: I wish I could help you all. |
mean, 1 wish 1 could help Ms. John, but you know --

VICE CHAIR JOHN: Wwell, I think the Applicant needs to
look at a case where we have approved a theoretical Ilot
subdivision to see what is required. So if you could walk me
through this diagram -- or Mr. Smith, iIf you can maybe try to
understand it.

COMMISSIONER SMITH: So what 1 see the diagram, and all
this diagram just shows 1is just the rear yard -- the two

theoretical lots. The one that contains the existing building,
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they“re just -- they just put a -- lines showing what"s the rear
yard, and that 1t would meet the 20-foot rear yard setback for
the zone. And then they placed another line on the other side --
the westernmost rear yard where they“re proposing to construct
the new building. And they"re just showing the 13-foot rear yard
based on the placement of their proposed building. That"s all
that this 1s -- this one is showing.

Based on C 305.4 -- and 1"m just going to say 8, because
what Ms. John is specifically citing is C, a table of zoning
information including required and proposed development
standards. What we"re not seeing in that table is all of the
required yards. What"s the required rear yard? What"s the
required side? What®"s the required front? What are they? And
I can turn to Mr. Beamon. What are the required rear side and
front yards for this particular zone?

MR. MAK: 1 believe in the next couple of pages in this
same exhibit, it has that table exactly as you were requesting.

MR. BEAMON: Right. So just to address those
questions -- so the minimum side and rear yard requirements are
8 and 20 feet, and there is no front yard requirement.

COMMISSIONER SMITH: Okay. And 1 believe the Applicant
brought up Exhibit 54, where it does show the lot measurements
for the proposed theoretical lots, Lot 1 and Lot 2. The rear is
the new building. The front 1s the existing building --

theoretical lots. And on this -- below that is the RA-1
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requirements where they show the development standards for any
lot within an RA-1 zone. So 1| think they®"re showing 1t. It"s
just how 1t"s presented.

VICE CHAIR JOHN: Well, the other issue -- my question
also 1s -- so looking at that same diagram, the fifth -- fifth
page, those steps in the middle, which lot are they on? Are they
on Lot 1, 1 imagine, with the existing building? 1 don"t know
what those two green lines mean.

COMMISSIONER SMITH: The green lines mean that"s the
rear yard for the theoretical lot that will hold the existing
building. But you are correct that the stoop for that new
building would encroach onto the rear yard of the theoretical lot
that holds the existing building.

VICE CHAIR JOHN: Okay. 1 can"t review this case.

CHAIRPERSON HILL: Okay. All right. Let"s see. You
can go ahead and drop that, Mr. Young.

COMMISSIONER SMITH: And then also -- those are window
well -- window wells that are encroaching into the theoretical
lot of the existing building? Mr. Mak? Mr. Terrance?

MR. TERRANCE: Yes.

MR. MAK: Yes, correct. Window wells.

COMMISSIONER SMITH: So operationally, not only are you
requesting a theoretical lot, the building that you propose to
construct on the rear theoretical lot will be encroaching into

the yard of the theoretical lot for the existing building?
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MR. MAK: Correct, yes. And Shepard can provide
additional details, but we Jlooked 1i1nto that, and there 1Is
documentation iIn the Zoning Code which allows for uncovered
window wells and pathways from one theoretical lot onto the other.

COMMISSIONER SMITH: Okay.

COMMISSIONER BLAKE: Quick question.

CHAIRPERSON HILL: Go ahead, Mr. Blake.

COMMISSIONER BLAKE: Sure. There are a couple of things
here. You, to some extent, have shown the information that you
said. The fact of the matter is that the second lot, you®ve got
a lot occupancy of 50 percent with 40 percent submitted, and you
have an FAR stated at 1.3 where 0.9 is permitted and 0.108 with
I1Z. Now, your contention has been that the combined lots is the
way you look at those statistics. What we"ve tried to say
numerous times is, it is based on individual lots, and so you
need to get waivers for those individual elements if that"s what
you®"re trying to do. And you have to clearly articulate that.
That"s what we"re trying to say. And | think that we keep --
you keep going back to it combines for the whole. And 1 think
we"ve stated to you in last hearing and this, that that®"s not
the way we"d interpret it historically. So 1 think that"s where
we -- a little bit disconnecting there.

But beyond that, | have a couple questions, and I~°1l1
wait another minute to go back to the rest of the discussion.

But I think that®"s where our disconnect is between us and what
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we"re asking for and what you present.

MR. MAK: All right. |1 believe Mr. Shepard could also,
I guess, reiterate what he mentioned in our last meeting. But
when we had looked at the Section C 305, Office of Planning and
us had iInterpreted the zoning table and the zoning standards to
apply FAR and lot occupancy separately -- or sorry, as a combined,
but certain aspects which are specifically outlined in C 305 are
applied individually. And again, FAR and lot occupancy are not
included 1n that. That"s how Office of Planning and us had
interpreted it.

COMMISSIONER BLAKE: 1"m trying -- okay. So this body
makes the -- the way we interpret it is individual lots. Is
that -- are you understanding that -- 1 understand your
interpretation. You read it, then that"s how you iInterpret it.
But 1™"m saying this is how historically we"ve interpreted it, and
that"s what we"ve explained to you. Do you -- you understand
what I"m saying?

MR. MAK: Yes. I understand. We did research into
previous cases, and | believe the two previous cases we
researched, we have listed, | believe, in this PowerPoint -- in
this exhibit that i1s up, where that was -- i1t was applied overall
for FAR and lot occupancy.

COMMISSIONER BLAKE: There may be hundreds of other
cases you might cite that we find a different result.

CHAIRPERSON HILL:  Okay. I"m going to let you all
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ask -- like, 1 -- honest to goodness -- like, 1™m going to have
to, like, go back and study this again and see kind of where 1
am -- 1 currently am. |1 don"t -- yeah -- so. Whether or not we
come back i1n this and want more information and/or this just
fails, 1 don"t know. Do you all need anything?

COMMISSIONER SMITH: Chairman, | don®"t have anything
else to ask or add. 1 think 1t"s something that we can act on.

CHAIRPERSON HILL: Okay. Mr. Young, s there anyone
here wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay. Mr. Miller, you look like
you®re leaning forward.

VICE CHAIR MILLER: Yeah. Okay . Thank you, Mr.
Chairman. |1 think -- 1 agree with Mr. Blake that the information
has been provided in terms of what the development standards are
and how they“"re being met on each lot, if you look at both the
chart and the plat together. And so I"m comfortable with the
information we have.

I think that -- because as Mr. Blake just pointed out,
where the proposed lot occupancy for the second lot is is going
to be 50 percent rather than 40 percent as permitted. And whereas
the proposed FAR, it"s going to be 1.3 where the permitted maximum
is 0.9 or 1.08 with the 1Z opt-in unit that"s been offered. We
need to -- 1 think the Applicant needs to simply request a waiver

of that -- of the lot occupancy and FAR requirements for that
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second lot. And then we can consider. We can"t wailve 1t without
a request that i1t waive, and 1t"s apparent that that"s what you"re
requesting, but you haven"t really requested that because you"re
not -- you weren"t really -- well, you haven"t requested that.

So 1 think what needs to be done i1s the Applicant needs
to request the wailver of the lot occupancy and FAR provisions,
which we can then grant by special exception 1If we so choose. |
guess that"s the only thing I would add at this point.

Since we had Mr. Beamon here and the Applicant here,
and 1 don"t want this to be delayed any further than it already
had been. We have the support of OP, the support of the ANC 8D"s
enthusiastically, unanimously. It"s taking a vacant, Kkind of
unkempt area and developing it appropriately if they request the
appropriate waivers and meet the standards for relief.

In general, my view about this meaningful connection
between the two buildings in order to meet the development
standards, 1 -- although it might accomplish that under the
zoning regulations, there"s really no purpose from a practical
standpoint for connecting those two buildings. And it ends up

having an adverse effect as been mentioned throughout the case

on the existing tenants, who would have to -- who may have to be
displaced. And there"s no reason for there to be shared
facilities between the two -- there are no shared facilities

between the two buildings as far as | know. So there®s no reason

to really have that meaningful kind of connection but for to meet
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the zoning requirements, which we can waive. And If we see that
the -- that the variance standard has been met, which i1s a close
call on this case iIn terms of that first prong, extraordinary --
something about the lot that is extraordinary or exceptional that
prevents it being developed as a matter of right.

But 1 think the engine -- in some -- | —- from my --
my perspective, | think the Applicant needs to specifically
request a waiver of the lot occupancy and FAR for that second
lot. And then we can -- then we can move forward and consider
this application, whether we think It meets the standards for
relief under both the special exception and variance
requirements.

CHAIRPERSON HILL: Okay. Well thank you, Commissioner
Miller. Did somebody raise their hand?

VICE CHAIR JOHN: Yeah.

CHAIRPERSON HILL: Go ahead, Vice Chair John.

VICE CHAIR JOHN: So I agree with Mr. Miller, but here"s
the other thing. The regulations require clear diagrams. So 1
haven"t seen anything that"s clear that shows me what the
measurements are for Lot A or -- and Lot B, so that 1 can look
at 1t at 10:00 at night and see that Lot A needs rear-yard relief
or side-yard relief, and a description of the lot occupancy for
each lot.

So when 1 said I can"t review the case, | can"t because

I don"t have appropriate diagrams. And maybe if they*d done the
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diagrams as we suggested the last time, we wouldn®"t be iIn this
position because they would see they have a lot occupancy problem
based on the diagrams. I don"t know, that"s just what I™m
thinking. So | agree with you that you want to be generous to
this Applicant, but we keep saying the same thing over and over.

CHAIRPERSON HILL: Okay. Mr. Smith?

COMMISSIONER SMITH: I agree with the last part of what
Ms. John said about -- we keep saying the same thing over and
over. And 1 get, Mr. Miller, that you want to be generous to
the Applicant, but 1"m also a person that do believe that we can
always act on the application before us. And if there"s a
measurable difference, they can come back at any particular time.
They don"t have to wait a year.

I agree with Ms. John that I"m not altogether clear
about what needs to be waived or changed. And even if -- for
example, in the development standards diagram, it says Lot 1, the
rear yard is 3; Lot 2, the rear yard is 13; is that correct?
Because 1 thought that with the theoretical lot, it"s -- with --
for the existing building, it"s 20. For the new building it"s
supposed to be 13. So why am I -- I"m confused about what 1™m
looking at. The side yard, they“re saying for the build -- the
Lot 1, the front building, is 20; is that correct?

It seems that the existing building -- the -- one of
the -- the side yards on the north is -- i1t looks like 1t"s zero

line or maybe 3 feet. 1It"s hard to read, just as Ms. John stated.
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So honestly, 1 don"t think -- as currently -- they meet the --
the review -- the measurement for us to -- or the threshold for
us to even review this question about a theoretical lot, to say
nothing about a request for a variance. So if 1t"s the pleasure
of the Board to, as we have done with so many cases, and I don"t
think that we necessarily need to do 1t with this one, continue
it for -- and evaluate 1t for more information and for the Office
of Planning to do additional evaluation, then let 1t be the
pleasure of the Board. But 1 think I know where 1"m at as of
this moment.

CHAIRPERSON HILL: Okay, Mr. Blake (sic). All right.
Let me do this real quick. So can -- 1 don"t even know who to
ask. Like, can they just -- I guess if somebody can tell me from
OZLD. I mean, can they just -- can they request for a waiver of
the lot occupancy and a waiver of the FAR now or does -- | need
to get that in writing?

UNIDENTIFIED SPEAKER: Yes, they can.

CHAIRPERSON HILL: Okay. There you go. So Mr. Mak?

MR. MAK: Yes.

CHAIRPERSON HILL: So --

MR. MAK: If that"s what the Board is requesting us to
do, then we will request a waiver for FAR and lot occupancy for
the rear lot -- theoretical lot.

CHAIRPERSON HILL: 1Is it lot -- is i1t Lot 2?

MR. MAK: Yes. Correct.
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CHAIRPERSON HILL: Okay. So yeah, 1 don"t know what --

I"m just trying to jump through some of these hoops. | don"t
know 1f i1t"s getting you any closer or not, Mr. Mak, but so --
so go ahead. We"re -- he"s requesting a waiver of the Ilot
occupancy and a waiver of the FAR for Lot No. 2. Okay. So that
much I got there. And then let"s see. Does anybody need anything

else? And I"m not going back and forth with the supplemental

report or what -- so like, I -- 1 just know that 1 have to go
back and 1"m going to have to study this. 1 can"t do anything
today. And -- because my brain"s already taxed. But -- so --

go ahead, Mr. Blake.

COMMISSIONER BLAKE: Yeah. 1 just wanted -- Mr. Mak,
when you -- when you were speaking earlier, you kind of broke up
a lot when you were trying to describe why the -- the other --
you -- you gave a presentation about the meaningful connection
and why it wouldn®t work. And you were breaking up when 1
heard -- because I couldn®t really make out what you were saying.
Just curious to know if you could just review that very quickly
and tell me what development standards are met via that vehicle,
and what was the impediment to that?

MR. MAK: All right. Sure. So I know for the current
tenants that would be living iIn the existing building, i1t would
result in displacement of the families there. And there would
be a disruption to services: electrical, HVAC, plumbing. So

they would potentially need to relocate. But there would also
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be a burden to the future potential tenants moving Into the rear
proposed building, as the way that the building connection is
created, 1t would be a maze of a narrow corridor spanning multiple
floors, going up a flight of stairs to the entrance of the
building, up a flight of stairs through the existing building,
through a narrow corridor, and back down a flight of stairs just
to get to their own lobby building, before going up and down to
their own apartment unit.

And the building®s connection would also result 1in
closer placement of the two structures. So there would be a loss
of the 20-foot rear setback between the two buildings. So there-"d
be a loss of green space where tenants and their families and
children could play and -- and relax in between the buildings.
And instead, they"d be forced along the street on the sidewalk
where it"s a lot more unsafe. And the building apartment to the
north would now lose access to the alley to the south, as they-"d
be blocked off by our building connection.

And when we went to the ANC meeting, there was a big
concern from the neighbors and community about open communal
space, as many of the buildings in the neighborhood do not have
any. So when we mentioned that we"d have this 20-foot green
space between the two buildings for the families and community,
they were very pleased with that aspect of our project, and that
iIs something that they definitely said that they wanted.

So having -- like, losing that green space in between
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and making a narrow building connection would be a detriment to
the families living there. They"d be losing light space from the
windows. They"d be living in closer proximity, so that there"s
a lot more sound. And they"d have, like, 11 -- 11 families
walking through the -- the corridor in the existing building
where 1t"d be -- bring a lot of noise and a lot of foot traffic.
So overall it would be a burden to everyone: the existing
tenants, the tenants in the rear building, the neighbors to the
north, and the community.

COMMISSIONER BLAKE: What development standards would
you need to -- how would that construction impact the development
standards? How would they look relative to that? In other words,
what relief would you need to get that done?

MR. MAK: So we"re asking for a relief for --

COMMISSIONER BLAKE: In the event that you used -- in

the event that you use the other structure that you just talked

to me about, just -- I"m just trying to get clarification. In
the event you use that structure, what relief would you -- be
required for you to get that done? 1 understand it"s difficult.

But just tell me, what would be the -- what would be the relief
required to get that done? In other words, how would you pare
relative to the development standards 1f -- under that scenario?

MR. TERRANCE: Mr. Blake, 1 want to, | guess, chime in
here and -- and try to understand the question that you®re asking.

So you“"re saying i1f that the buildings were connected and the
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location of the new building stays where 1t 1s now, what relief
would be needed to meet the -- all the pertaining regulations?

COMMISSIONER BLAKE: Yes.

MR. MAK: Okay. Sorry. Yeah, sorry. | had broke --
my connection was lost for a minute. So 1If I"m understanding
correctly, the relief that we would be requesting would be relief
for a theoretical lot, so we can have two buildings placed as
separate buildings on the same lot. And to place the building --
I guess, because there®"s -- there®s a theoretical lot line, we
have to have certain rear-yard setbacks. And we are unable to
do that with the current lot size. So we need a 7 -- we need a
7-foot relief for rear-yard setback for the rear lot. And to
build this building with the current footprint, we are requesting
inclusionary zoning application to give us addition -- additional
FAR that we need to build this.

COMMISSIONER BLAKE: Okay. Okay. 1 think my question,
though, is, again -- if you did what your description was of your
connection -- this is just for clarification --

MR. MAK: Okay.

COMMISSIONER BLAKE: -- what development standards
would you need relief from under that? You“"ve constructed it.
So I see 1t. The stairs go up, the stairs go down. What is the
difference -- what"s the relief required under that scenario?

MR. MAK: Oh. Under this --

COMMISSIONER BLAKE: 1t"s the beginning. You can --
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MR. MAK: -- the connection. We -- | guess, Denver,

let me know If you"re able to --

MR. TERRANCE: I think this -- 1f | understand the
question correctly, 1 know one of the relief will be the rear-
yard setback. The new building won"t -- we won"t comply with the

required 20 feet setback.

COMMISSIONER BLAKE: Yes -- yes, you would. Yes, you
would. Because the the building would be moved up. It would be
one building. It would have a 20-foot rear yard.

MR. TERRANCE: Right. So --

COMMISSIONER BLAKE: So you would comply with -- so for
that. So you would comply with that. You"re saying that the
courtyard would be reduced. You“re telling me that you wouldn®t
have the ability for the building next door to get through, but

that they don®"t have an easement for that anyway? But what 1

think --

MR. TERRANCE: How -- how --

COMMISSIONER BLAKE: -- 1 think what you"re saying 1is,
well, 1 guess 1"m saying -- what would the FAR be? What would

the setbacks be if you had that combined building via -- 1
understand it"s an impediment to you; there"s some stairs. But
what would it be -- the development standards -- what development
standards would be at issue?

MR. MAK: It would be the meaningful connection

development standard. Because we, as | mentioned before, we had
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tried to build a building connection between the lots -- or
between the two structures, and we couldn®"t create a meaningful
building connection without 1t being a great burden. We tried a
few ways. Like, we tried to make a building connection by making,
like, a bike and a mail room. But | guess off -- the Department
of Building and Office of Planning before told us that 1t wouldn™t
be meaningful enough. And creating this walkway between the two
structures, really, I -- we don"t believe i1t would be a meaningful
connection because it"s not practical to -- for these tenants to
go through the existing building to the rear. And it"s a burden,
as | had described, to everyone in -- the new tenants, the old,
and the community.

COMMISSIONER BLAKE: 1 have one question for you again.
Did you talk to the ZA for a determination before you looked at
this project?

MR. MAK: Yes. We had spoken to David Bolin before
with a couple site plan revisions. And we had submitted a plan
with the Department of Building previously. But they -- they had
mentioned that the building connection wouldn®"t be meaningful.
So that"s why we came to BZA for relief.

COMMISSIONER BLAKE: But you don®"t have a letter -- a
determination letter from the ZA on that?

MR. MAK: We have a determination letter for our current
plan where it"s a separate -- separate buildings.

COMMISSIONER BLAKE: Okay. But you don"t have a --
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okay. Thank you. 1 think 1"ve -- I"ve got 1t. Thank you.

MR. MAK: Yeah. We have the determination letter,
though, from them. From Department of Buildings.

CHAIRPERSON HILL: Go ahead, Ms. John.

VICE CHAIR JOHN: 1 wanted to talk to Mr. Terrence. So
I"m not an architect, so I need your help. So here®s what 1
would like you to imagine for this theoretical lot subdivision.
Each lot should look like what you would submit for any special
exception. You know, If you need side yard relief, or rear yard
relief, or whatever you need should be on that plat. That"s
correct, right? Mr. Terrance?

MR. TERRANCE: Yes. |1 think 1 understand.

VICE CHAIR JOHN: And then -- let me just go through
it. And then for Lot 2, you would also do a separate plat that
says what relief it needs. It might be on the property line to
the left. So if there"s a side yard requirement you would need
side yard relief, right?

MR. TERRANCE: Correct.

VICE CHAIR JOHN: Then put those two diagrams together
and that"s your theoretical lot subdivision. And for each lot
you would show the side yard, the rear yard, and whatever other
development standard it doesn®t meet. And that"s what we would
review. That review takes ten minutes of my time. This 1is
excruciating. I*m not -- 1 jJust -- trying to explain what"s

happening with me.
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The theoretical lot subdivision will not work because
it"s not a meaningful connection, as Mr. Miller says, and it"s
not before the Board. What the Board 1s looking at iIs a
theoretical lot subdivision, and | would recommend that before
you all come back, you go through 305 and make sure i1t meets what
the Board i1s saying -- 1 mean, what we have advised and what the
regulations state. Regardless of whom you®ve spoken to before,
this 1s what the Board is asking you to do. And Mr. Miller, out
of the kindness of his heart, iIs giving you another shot at this
instead of -- for some of us, just voting no right now. It
shouldn®t take this long to review a simple request like this
where the relief can be granted.

So that"s all 1™m going to say, and 1 hope I don"t see
it again without the information we ask for. And if you"d like
to see what that looks like, go ahead and research theoretical
lot subdivisions under 305 and see what®"s been put forward and
what"s been approved. And it would make your life a lot easier.
Look at the plats. Look how it"s presented. 1It"s not difficult.
So Mr. Mak, I hope you"re hearing too, and that"s my two cents
for the day.

CHAIRPERSON HILL: Okay. Mr. Terrence, did you hear
all that?

MR. TERRANCE: Yeah. 1 got it.

CHAIRPERSON HILL: Do you understand what"s being asked
of you?
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MR. TERRANCE: Yes.
CHAIRPERSON HILL: Okay. Mr. Mak, do you understand
what 1s being asked of you guys?
MR. MAK: Yes. 1 do.

CHAIRPERSON HILL: Okay. Because currently 1 think

you're losing, okay? Like -- and so I"m also -- now -- we"re
just going to -- 1 don"t -- this iIs where it was going to take
me to go back and figure it out, and I"m also -- 1 -- oh, before

I go, where is the 1Z unit?

MR. MAK: In the new proposed building.

CHAIRPERSON HILL: And where is it In the new proposed
building again, please?

MR. MAK: It would just be on the first floor.

CHAIRPERSON HILL: So you didn*"t particularly site
which one it is?

MR. MAK: 1 don"t believe it"s particularly sited. All
the units are nearly identical.

CHAIRPERSON HILL: Okay. Do me a favor. Just -- when
you -- okay. Submit what Ms. John asked for. And then show me,
please, where the 1Z unit is, okay?

MR. MAK: Okay.

CHAIRPERSON HILL: Okay. And then, I mean, you might
get my vote. 1 know that Mr. Miller is trying to help you out,
but I don"t know where you got everybody else. And so -- Mr.

Terrence, when can you get all that for the Board?
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MR. TERRANCE: Do we need to coincide with the next
meeting? Or 1f we have 1t submitted, I guess, In the next week
or two, does that help in any way?

CHAIRPERSON HILL: Yeah. Well, what"s going to happen,
Mr. Terrance, 1S you"re going to submit something, then we"re
going to have a decision. And so iIf you -- you guys submit -- 1
think —-- 1 don®"t know whether you have enough votes here to
succeed. And so currently, 1 know it"s been a long process, and
we"ve been also through this with you, but -- and 1 saw your
hand, Mr. Blake -- and -- but if you go ahead and submit all this
stuff, then we"ll just see what happens.

Mr. Blake, you had your hand up?

COMMISSIONER BLAKE: Yeah. I would also -- if we"re
going to do this, I would like the Applicant to, again, revisit
the variance requirements for the practical difficulty and for
the exceptional condition. 1 do believe that -- 1 think one of
the things that our questions today led us to do was to try to
figure out why it would not be possible to accomplish this method
via what we thought made -- would fit the general development
standards, because the existing variance test is relatively weak.

I understand -- and we had a funny discussion a little
while ago about the enemy of good or whatever. But -- and this
kind of falls into that camp at some level, but if you -- if you
look at the development standards, | was trying to look for a

little bit more fire to say why that this really did not -- it
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was impossible to do that. And I just -- so far, we"ve not really
heard, in my opinion, a justification strong enough to support
the variance. So if there®s anything you can do to strengthen
that argument, | would appreciate it.

CHAIRPERSON HILL: Mr. Mak, did you hear that?

MR. MAK: Yes. 1 heard 1t.
CHAIRPERSON HILL: Okay. Why don"t -- 1"m going to
give you guys -- i1s Mr. Terrence on travel? Mr. Terrence, are

you on travel?

MR. TERRANCE: Yes.

CHAIRPERSON HILL: Okay. When do you get back, Mr.
Terrence?

MR. TERRANCE: 1 get back on the 17th.

CHAIRPERSON HILL: Of November. Okay.

Mr. Mak, can you hear me?

MR. MAK: Yes. 1 can hear you.

CHAIRPERSON HILL: Yeah. 1I"m sorry. It sounds like a
lovely project, but again, | think that you"re going to have one
more shot at this, and then we"re going to vote. So I would sit
down with Mr. Terrence, make sure you have a very clear
understanding as to what your argument®s going to be, fulfill the
questions for everything that Ms. -- you can go back and look at
the transcript -- fulfill all the questions that Ms. John just
had, give what Mr. Blake just mentioned, show me where the 1Z

unit Is, and make your next best stab at, 1 guess, again, the --
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the variance argument. And then we"ll have a decision. And
so -- I also don"t want to, like, drag this on i1f eventually iIt"s
going to not succeed, but do you think you can get us something
by the 27th, Mr. Mak?

MR. MAK: Yes. It should be possible.

CHAIRPERSON HILL: Okay - So, like, that gives you
two -- or you can do the 20 -- I mean, the 29th is also fine.
Because then we got the 6th -- so the 29th, then the -- so Madam
Secretary, 1T they have until the 29th for submissions, then we
have to leave the record open until the 6th, correct?

MS. MEHLERT: Correct.

CHAIRPERSON HILL: Right. Now let"s do the 20 -- if
we do the 27th for submissions, then we leave the record open by
the 4th, then we can come back for decision on 11th, right?

MS. MEHLERT: Yep.

CHAIRPERSON HILL: So Mr. Mak, you think you can get
together with Mr. Terrence and review everything that was just
said and put your best foot forward for the 20 -- for information
on the 27th, correct?

MR. MAK: Yes. We can do that.

CHAIRPERSON HILL: Okay. All right. Well --

COMMISSIONER SMITH: Chair Hill?

CHAIRPERSON HILL: Yeah. Sure. Go ahead, Mr. Smith.

COMMISSIONER SMITH: Can 1 request something of the

Office of Planning? A supplemental report? Because if we"re
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adding all these additional special exceptions that they would
need to -- because they -- we can waive a -- we can waive a lot
of these development standards. And they may need additional
waivers based on what Mr. John is saying, though -- they"re not
showing in these site plans. Because they may need one for side,
too. And there®s special exception criteria on the -- the various
three special exception criteria. So I want an evaluation on
those waivers against the special exception criteria. And I echo
some of the same concern raised by -- so, supplemental report.

And 1 echo the same concerns raised by Mr. Blake that
your variance argument to me is -- Is a weak argument. And the
argument is predicated on the size of the building that you"re
proposing to construct. It"s as if you®"re trying to pick up a
carbon copy design that you probably have built somewhere else
in the City and plop it down on this piece of land, and you“re
asking this Board to waive it, to make your building -- to make
the developments fit for some carbon copy building that you have.
That®s not -- that doesn"t rise to the level of a variance. That
doesn"t pass the three-prong test. So I think you really need
to evaluate your request for a variance. 11711 leave it at that.

CHAIRPERSON HILL: Okay. So Mr. Mak, there"s a little
bit more meat on the bone there for you to chew on. And whatever
you submit for the 27th, then Mr. Beamon, you can give us a
report -- a supplemental by the 4th?

MR. BEAMON: Yes, sir.
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CHAIRPERSON HILL: Okay. And then we"ll vote on the
11th. Okay. I"m sorry, Mr. Miller, can I bring you back for a
vote on the 11th?

VICE CHAIR MILLER: Sure.

CHAIRPERSON HILL: Okay, great. Okay. And Mr. Beamon,
ifT you want to talk to the Applicant -- 1 mean, as | said before,
this is going to take me a little bit of time to go back and
review anyway, which I"m going to do, but currently I don"t think
this 1s working. So just to let you all know. 1 don"t think
the votes are there. Okay.

Mr. Mak, Mr. Terrence, do you have any questions?

MR. MAK: Not at this time.

MR. TERRANCE: No, sir. 1 don"t have anything.

CHAIRPERSON HILL: All right. Then -- okay. Did --
Mr. Young, you said -- right, there was nobody here to speak,
correct?

MR. YOUNG: Correct.

CHAIRPERSON HILL: All right. 1711 close the hearing
in the record except for the items that the Board had requested
for by the 27th, supplemental on the 4th of December, and then
decision on the 11th. Thank you.

And Mr. Miller, you®"re out now, right?

VICE CHAIR MILLER: Yes, I am. Thank you. Have a good
rest of the day, you all.

CHAIRPERSON HILL: Thanks, Mr. Miller. Bye-bye.
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Can we take another ten minutes and then we"ll come
back?

COMMISSIONER SMITH: Can we just come back at 127?

CHAIRPERSON HILL: Okay. Let"s come back at 12. 15
minutes, Mr. Smith, 15 minutes. Okay. All right. Bye-bye.

(Whereupon, there was a brief recess.)

CHAIRPERSON HILL: Okay. Welcome, Chairman Hood.

CHAIRMAN HOOD: I had come prepared to say good morning,
but what 1"1l1 say now iIs good afternoon.

CHAIRPERSON HILL: Good afternoon, Chairman. Chairman
Hood, we"re not as efficient as the Zoning Commission. We do
things thoroughly here.

CHAIRMAN HOOD: Well, you -- the first part, | probably
would agree with. The second part, | agree with that, too, but
we do as well.

CHAIRPERSON HILL: That"s good. Very good. All right.
Can the secretary call us back in and tell us when our next item
of business is?

MS. MEHLERT: The Board is returning from a quick break
and 1s returning to its meeting session. The next case is
Application No. 21157 of 3428 O Street, LLC. This i1s a self-
certified application pursuant to Subtitle X Section 901.2 for a
special exception under Subtitle U Section 254.14 to allow corner
store use, and pursuant to Subtitle X Section 1002 for an area

variance from the location requirements of Subtitle U Section
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254.6(g)- This i1s for a corner store use operated as a prepared
food shop on the first floor and basement levels of an existing
two-story building with residential use on the second floor.
It"s located In the R-3 GT zone at 3428 O Street NW, Square 1228,
Lot 76. And this was last heard on June 12th and September 25th.
At the October 23rd meeting, the Board began
deliberations and requested additional submissions. And
participating are Chairman Hill, Vice Chair John, Mr. Blake, Mr.
Smith, and Chairman Hood. 1°11 also note as a preliminary matter
that on November 8th, the party in support, Chris Itteilag, filed
a motion to strike new photographs submitted in the parties 1in
opposition responses.

CHAIRPERSON HILL: Okay, great. Thank you. Let me

see. I"m going to deal with the first issue, which was the
preliminary motion. So there®"s -- just to point out, there®s
217 -- 218 items in this record, maybe even more if you count

the A"s and the B"s. There®s a lot of stuff in here. So 1 think
that the Board is quite capable of understanding what it should
and shouldn®"t be looking at at this point. And so I"m just going
to propose that we"re just going to -- 1"m going to -- 1"m going
to deny the motion to strike, and we"re going to proceed forward,
unless -- well actually, I"m going to go through the process here
just so —-- 1"m going to deny the motion to strike concerning the
items that Mr. Itteilag had requested stricken and ask for a

second. Ms. John?
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VICE CHAIR JOHN: Second.

CHAIRPERSON HILL: The motion was made and seconded.

Madam Secretary can take a roll call, please?

MS. MEHLERT: Please respond to the chair®s motion to
deny the motion to strike. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

COMMISSIONER BLAKE: Yes.

MS. MEHLERT: Chairman Hood?

CHAIRMAN HOOD: Yes.

MS. MEHLERT: Staff will record the vote as five to
zero to zero to deny the motion to strike from Chris Itteilag.

CHAIRPERSON HILL: Great. Thank you. Okay. 1 know
that this has been a long, long bunch of hearings to get us to
this point, and I think we"re going to, again, have, much similar
to our previous decision meeting today, a lot of discussion about
different things. Vice Chair John has been so kind to agree to
begin this deliberation.

And so Vice Chair John, whenever you want to begin,
please take your time and organize your thoughts and let us know

how you would like to begin.
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VICE CHAIR JOHN: So 171l just start and -- and give a
few thoughts. And everyone, please feel free to add to what
I"ve ——- what 1"m saying. So as the Chairman said this iIs an
extremely fTull record. And so I would like to thank everyone
for their submissions.

So the Applicant has submitted a self-certified
application for special exception relief under Subtitle U 254.14
for corner store use as a prepared food shop on the first and
second floors, and an area variance request for the 700 and --
750-foot locational requirements of Subtitle U 254 -- 254.6(Q).-
Under Subtitle U 254.14(a), the corner store shall be located so
that i1t is not likely to become objectionable to neighboring
property because of noise, traffic, deliveries, or other -- or
other objectionable conditions. In general, the most contested
issue is whether the corner store creates an objective
condition -- creates objectionable conditions.

The persons in opposition®s chief complaint is that
customers consume their bagels while sitting on neighbors® stoops
or use outdoor seating at a nearby coffee shop without the owner-"s
permission. And there are other issues related to litter and --
and, 1 believe, noise. The neighbors are divided on this issue.
Some neighbors view the corner store as an asset to the
neighborhood, while other -- others find the customers unwelcome,
even though the corner store closes at 2 p.m. daily. The

Applicant states that families that are eating bagels or sitting
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on a park bench are not, per se, objectionable.

The Office of Planning"s analyst visited the site
unannounced during a time when students had returned from
vacation. The analyst testified that the store was complying
with the proposed conditions and did not observe any
objectionable conditions. There was no testimony or evidence of
excessive noise or unruly behavior and, in fact, one of the videos
presented showed that customers willingly left the stoop when
asked by someone from the -- from the corner store. So 1"m going
to credit the analyst"s observation and believe that the proposed
conditions will mitigate such potentially objectionable
conditions.

The other criteria is found under Subtitle U 254.14(b).
And 1 also believe the proposed corner store use will not detract
from the overall residential character of an area, and will
enhance the pedestrian experience based on the Applicant®s
description of its operations, as described 1In Section U
254.14(b).

With respect to the trash storage, the Applicant iIs now
proposing that trash would be collected outside of the premises
each day after the restaurant closes at 2 p.m. | believe —- 1
believe there"s a difference between trash collection or
accumulation during the hours of operation, as distinct -- as
distinguished from overnight or long-term storage. And 1 agree

with the Applicant that this is a preferable solution if trash

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

74
is removed from the premises every day.

With respect to the 500-foot area requirement of
Subtitle U 254.6, both the Applicants and the Office of Planning
state that the application meets that requirement, and | would
give great weight to OP"s assessment of that criteria. 1°m sorry,
I should have said both the Applicants and the Office of Planning.
I believe the application meets the criteria for area variance
from the 750-foot limitation. On that issue, the Court of Appeals
found that the application satisfied two prongs of the variance
test: number one, that the Applicant proved that the property
was affected by an exceptional condition, and the approval of the
variance would not cause substantial detriment to the public
good. So I don"t want to revisit that discussion. However,
other board members might.

So even though the Applicant -- the Court of Appeals,
felt that the application satisfied those two prongs, the order
was vacated and remanded because the Board -- because the Court
of Appeals felt that the Board should have addressed whether the
owner of the property would incur practical difficulties if the
area variance was denied because the owner had a ten-year lease
on the property, and the Board did not sufficiently discuss that
issue.

I believe the application currently meets the practical
difficulty criteria as well. IT relief is not granted, the

property owner could potentially lose the existing tenant if the
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tenant could not operate a prepared food shop, which is the nature
of 1ts business. Because the original certificate of occupancy
for retail -- for retail use lapsed during this litigation, the
owner cannot obtain a new retail tenant. Converting a building
that has, for over 100 years, operated as a retail establishment
and i1s subject to HPR approval for any alterations to the property
to create a new residential use will also create a practical
difficulty. Even 1T the property owner could apply for a special
exception for any corner store use that would be allowed in the
area, that process would require substantial additional expense
and loss of income. So whichever option the owner chooses would
incur additional economic hardship. Therefore, 1 believe this
additional economic burden would be a practical difficulty for
the owner and satisfy the second prong of the area variance
criteria.

The ANC -- 1 have given great weight to the ANC"s
reports and testimony and note that the ANC does not support this
special exception but would support granting of the area variance
to the 750-foot limitation. And for the reasons that 1-"ve stated
before, | do not agree with the ANC"s opinion. And the ANC has
also expressed concerns about the -- about objectionable
conditions. And I will note that the Applicant has proposed
conditions, which I expect that the Board will discuss if it
appears that the Board is inclined to grant the application, but

it, for my part, 1 believe that these concerns can be mitigated
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by the Applicant™s proposed conditions.

And 1 also note that the Office of Planning 1iIs 1n
support of the application. 1 would give great weight to OP"s
recommendation. So please feel free to add or subtract from what
I"ve said. Thank you.

CHAIRPERSON HILL: Thank you. Thank you, Ms. John.

Thank you very much for taking the lead on that. 1 appreciate

everything you just said. I, for the most part, am going to
agree with what you had put forward. 1 do think that the Office
of Planning -- not only has their report been in favor of this

application, but they, taking the time to go there and visit,
which 1is not necessarily something they always have an

opportunity to do, pointed out the importance of this particular

case. And also they gave their own opinion as to -- that the
conditions were -- were working. I will, again, reiterate what
you had said in that the community seems to be split on -- and

whether it"s 50/50 or it"s 60/40, 30/20, whatever -- it"s, like,
it"'s a split. It"s not necessarily just one or the other in
terms of if this iIs a detriment to the community there.

I think that some of the conditions that were put
forward would allow this use to continue moving forward in the
way that 1t has been. However, there are even some additional
conditions that have been put forward since the last time we were
here, one of which, I think -- and I know this is the -- the

hours of operation, this iIs something that ends at 2:00 p.m. And
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again, the trash that -- is something that we"ll need to talk
about -- again, in terms of the trash. | also will agree with
you, Ms. John, that storage, 1 think 1f 1t"s removed every day,

as i1s the plan that they submitted, would not really be storage
as | believe the trash would be stored in that way.

I think that the other -- some of the other
conditions -- one of the other conditions that we talked about
from the Board were whether or not we wanted to have the Applicant
have the ability to seek outdoor seating, which would then go
through the public space permitting process, wherein all of the
same parties would have an opportunity to discuss the outdoor
seating, and whether that®"s something that would help alleviate
any issues that they might have with this prepared food store.
And 1 think that the, at least from what the record came from,
the community was not interested in outdoor seating. 1 mean, I
don"t know -- we can talk about that whether or not we think that
is something that would be helpful or not. And this is, once
again, whether or not we even have the votes to where we"re
getting to conditions.

So I*m currently going to be voting yes, as | believe
Ms. John also said that she was, In a way that we need to now
discuss the conditions to be clear that it will then -- any
adverse impact will be eliminated.

And the other thing -- what was i1t? Yeah. So I would

agree with what Ms. John said about the special exemption criteria
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and the area variance criteria, and also will rely on the analysis
of the Office of Planning has put forward. And then I would like
to talk about conditions 1f we get to that point. And so I™'m
going to go around to the table and see where we are with things.

And Mr. Smith, could 1 go with you next?

COMMISSIONER SMITH: Okay - So again, the request
before us, as both of you all stated, the first is special session
under Subtitle U Section 254.14 to allow a corner store use and
an area variance from the location requirements of Subtitle U
Section 254.6(9).-

First, I want to start off with the requested variance.
In evaluating the variance criteria, | agree with the Office of
Planning®"s evaluation that the Applicant has an exceptional
situation and a practical difficulty in that the first floor has
been configured as a commercial space since the early 1800s, and
would be difficult to reconfigure the space to convert to an
otherwise conforming use within the R-3-GT zone, which 1is
primarily residential In nature. |1 disagree with the Office of
Planning that granting the variance would not be detrimental to
the public good, and that it would not have a substantial harm
on the zoning regulations. 1 take this approach based on the
definition of intended operation of a corner store, and 1 will
elaborate on this a little bit more in discussing the special
exception request.

Based on the information presented, 1 think the crux
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of this decision hinges on finding i1If the use would not have an
undue 1mpact. The iIntent of a corner store is for a limited
commercial and service use 1In residential row house zones,
oriented to serve the immediate neighborhood. Call Your Mother
iIs a very popular shop, and I"ve frequented 1t before, with the
large dedicated following. His business practice is quick, fast
casual fToods, and specifically at this particular location
designed for patrons on the go given the size of the space and
the amount of limited indoor seating.

The primary criteria for evaluating the special
exception to me is utilizing 254.14, specifically 254.14(a), "a
corner store use shall be located so that is not to likely be
become objectionable to neighboring properties because of noise,
traffic, deliveries, or other objectionable conditions'™, as well
as 254.14(b), "the Applicant shall demonstrate that the proposed
corner store use will not distract (sic) from the overall
residential character of the area and will enhance the pedestrian
experience."

Based on testimony provided within the record, some of
the primary concerns to me relate to trash and the potential
attraction of pests, traffic from patrons, and pick up and mobile
orders, as well as patrons trespassing on neighboring properties.
The Applicant has made an effort to attempt to address these
provisions outlined In 254.14(a) and 254(b) (sic), with some of

these conditions proposed as part of their applications,
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including conditions 1, 3, 4, 5, 6, and 9 that attempt to address
concerns about trash, pests, noise, operating hours, traffic from
patrons on the sidewalk, and pick-up orders, 1 believe, do help
address some of these concerns. However, 1 Teel that the
conditions I do -- 1 believe do not lend themselves to meeting
the criteria that | previously stated. So Conditions 10 and 11,
which seek to address patrons trespassing on properties off-site,
i1s admirable but fairly unenforceable.

I do believe that this type of corner store
establishment, while extremely successful, does not meet the
criteria as to not be objectionable to neighboring properties,
nor has sufficiently demonstrated that the operational nature of
this use does not distract (sic) from the residential character
of the surrounding area. This use, by its operational nature and
scale at this point, may be more in compliance with properties
within the neighboring MU properties along Wisconsin Avenue and
M Street. Just the scale of the conditions to me that the
Applicant proposes by its very nature is not in compliance with,
quote/unquote, 'the residential character provision of allowing
this type of corner store by special exception."

So on the matter of trash, 254.14(b)(1), "a
demonstration of conformity to the provisions of Subtitle Use
Section 254.5 through 254.12," which, the way I would interpret
it, and then -- this is my interpretation, that they would need

to meet the provisions of 254.10 requiring storage of trash to
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be iInside the building area of the corner store. They would need
a variance to store trash externally, but without this variance
they would be required to store the trash inside the building;
otherwise, In order to meet the standard development standards
of a corner store. So therefore they need to store the trash
inside anyway, In my point of view. IT not, we -- this 1is
probably something that we®"ll see going forward with this
particular property.

On the matter of outdoor seating, upon iInspection of
the D.C. surveyor®s plat for the property in Exhibit 2, the two
primary walls of the building where this use 1iIs situated in
directly abut the City right-of-way. As a matter of fact, it
looks as i1f the large picture windows that protrude from the
building actually encroach within City right-of-way. This Board
has historically and consistently -- at least has taken the
position that anything that deals with conditioning right-of-
away is beyond the scope of this Board to address adverse zoning
concerns. Therefore, any condition that attempts to push the
Applicant to apply for outdoor seating cannot be used to address
adverse zoning impacts, In this case, to provide outdoor seating
to relieve crowding and patrons sitting on stoops. Besides,
based on letters within the record from the ANC, parties in
support and in opposition, and from what 1 can read between the
lines, even the Applicant themselves would not be in favor of

outdoor seating, that 1 think, in my opinion, may have a low
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likelithood of approval by DDOT given the width of the sidewalk
here.

With that, 1 cannot support the requested special
exception, as | do not believe even the given conditions that the
Applicant meets 254.14(a) and (b), and 1 also do not think the
Applicant meets the last two prongs of -- of the various criteria
and cannot support the requested variance. So I will be voting
in denial for the special exception and the variance.

CHAIRPERSON HILL: Okay. Thank you, Mr. Smith.

Mr. Blake?

COMMISSIONER BLAKE: Wow. Okay. Well first of all,
1*d say | appreciate the comments made by Board Member Smith and
also those comments made by you and Vice Chair John. 1 would
align myself more with Vice Chair John"s position on this. |1,
first of all, agree that the Applicant has met the burden of
proof for the variance, and 1 will align my comments with those
of Vice Chair John.

As it relates to the special exception, my take is a
little bit different. |1 think that a prepared food shop operating
by -- as a corner store would be permitted in this zone as a
special exception. This use itself 1s compatible with the zone --
with the residential zone. What we observed, and the ANC stated,
was the actual operation shows that 1t has become objectionable
because of the large crowds that can"t be contained within the

establishment. Well -- and persons in oppositions have also
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complained that this operation is more of a restaurant, and it
should be a commercial zone, with objectionable conditions
relating to trash, traffic, parking, rodents, erosion of
neighborhood character, trespassing, using the areas as picnic
areas, trash disposal, and sitting on private steps and eating
their bagels.

So In this context, what I -- 1t looks to me iIs the
business i1tself is palatable and acceptable and anticipated in
the zone. The success of the business has made it objectionable
because of the behavior of its customers and the crowds that the
successful business attracts. To the extent that the community
is torn is because it Is an attractive neighborhood amenity, but
it"s also a distractive and disruptive neighborhood amenity given
its level of success. If this were an unsuccessful bakery or a
less successful bagel shop, there wouldn®*t be too much issue.
There could be -- but because it is so successful, there is an
issue. So prepared food shop itself, as | said, as a corner
store use, would be prohibited as a special exception. And this
use 1s compatible with the zone. So taking it from that
perspective, | look at the conditions proposed. These crowds --
these trash creates some objectionable conditions.

First, with regard to my Tfavorite topic, outdoor
seating. Now, I thought that as 1 looked at all of the issues
that came up over the course of the last hearings, the issue that

remained most outstanding to me was the fact that there were
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still crowds somewhat congregated, and the Applicant had come up
with some issues and some ways to resolve that, which I thought
were good. But I also realized that if you -- if they had —- if
the people had someplace to go to eat their food quickly or what
have you, they wouldn®t meander to the neighboring steps. Well,
I can clearly see that that i1s not the will of the people, and
both opposition and those iIn favor and against are against 1it.
I do believe 1t would be -- not so much to permit it, but my goal
would have been to remove it as a condition. But 1 see that
everyone is adamant about having it in as a condition. So whether
it would have helped or not, I will continue to -- 1 will stand
back from my interest in that, and 1 will support the continuation
of the no outdoor seating.

As it relates to trash, the issue of trash to me is --
as a strict corner store application, which would be a corner
store that is, by a matter of right, it is required that you have
indoor storage of trash. 1 think the interpretation of this body
has been to look at the the conditions of 250 -- the conditions
that require the trash storage, and we have to look at how, as a
special exception, it complies with that element. In this
particular case, they have a plan that says we will remove this
trash every day at the end of the day. It"s not going to be
stored for extensive period of time.

Now, you could have receptacles out there to gather

trash that the customers may put in, but this trash could be from
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a variety of places. Nonetheless, the goal is to gather it and
have 1t removed every day. That"s a very stringent approach.
And I think that as we go through the conditions, we can look at
things like this, because i1f this were operating across the
street, it would not have this requirement. If this were -- many
of the requirements this successful business has i1s because of
its success. And 1 do not believe that the regulations require
us to penalize a business because of i1ts success.

So my net -- when 1 look at this, 1 do believe the
conditions that we -- that have been proposed largely address
most of the issues that were outlined by the ANC and the residents
in the -- iIn the area, both the nearby residents and the
slightly -- the 200-footers and those beyond. And when we go
through the conditions, certainly we can speak to those, but 1
do think that a lot of these conditions have been addressed.

For example, | would go back to the condition about
trash. In the initial order, there was no specific requirement
for trash. Now, there is a strict requirement on how they should
dispose of and utilize their trash. So that as an issue can be
resolved. They have a pest control plan which was in place
before. The hours of operation, as you point out, are relatively
short. There®"s no delivery from DoorDash or anything like that.
There"s no amplified music. There"s no outdoor seating. So
there are a lot of issues that are designed -- and now, of course,

they“ve got a monitor that goes out and would work to help move
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people along and so forth, which a spot inspection revealed that
it may be working out. |1 don"t know that i1t"s a perfect work --
piece of work, but I do know that they"ve iIndicated that it is
starting to work.

So my point is that | believe that the application
meets the criteria as the business itself. I think that the
conditions that have been proposed will address many of this --
issues that have come out, which are volume-related implications,
and therefore I*11 be in favor of support of the special exception
as well as the variance.

CHAIRPERSON HILL: Thank you, Mr. Blake.

Chairman Hood?

CHAIRMAN HOOD: Thank you, Mr. Chairman. First, |1
think that this has been well thought out, this whole process.
And Mr. Chairman, let me commend you and the Board on how this
was actually run. |1 noticed there were some complaints about not
necessarily following the strict guidelines of what"s in the
regulations. But let me jJust say this: from my observation,
and when | started participating in this particular case, what
I"ve noticed is this Board has been very lenient. Whether you
oppose, support, or whoever you were, you have had opportune
times to give input.

Now, the Court has sent this back to the Board for
specific reasons. And once 1 caught -- got up to speed on what

we were looking at, the variance and the special exception that

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

87
we were tasked to do, I think the Board is exactly doing what
the Board is supposed to do. 1 would agree with my colleagues,
Vice Chair John and Board Member Blake and yourself, Mr. Chairman.
While I understand Board Member Smith, 1 think the whole intent
of a special exception is to look at adverse impacts. And iIt"s
already been stated without dissertating and going through the
whole process and all, and I think the record i1s complete. We
need to just hash through the conditions. And I think that this
iIs —- this is doable, and I think that the conditions are exactly
what | think what is called for, and will also lessen the impacts
on that community.

So that"s where I am. 1°m not going to go through a
whole lot of reciting what®s already in the record. The record
speaks for itself. |1 will be voting in favor of it once we nail
down the conditions. Thank you, Mr. Chairman.

CHAIRPERSON HILL: Thank you, Chairman Hood. 1 haven"t
had this happen exactly before. I think, Mr. Smith, you can
participate in the condition talking. And so I don®"t know --
well, you®"re shaking your head no. But you can -- you can -- if
you have something -- if you have something helpful to add, please
feel free to --

COMMISSIONER SMITH: Yeah. |If I have anything helpful
to add, 11l chime in.

CHAIRPERSON HILL: You have stated your position.

Let"s see. I will make one other point. This was something
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that -- let me think -- oh, yeah, yeah, yeah. The time limit,
right?

So I still think that a time limit Is something that 1
would be comfortable proposing. And I would propose i1t again as
the Applicant had proffered that, again, the time limit was going
to coincide with this particular lease, so therefore it would be
for ten years. And again, the reason why 1°m saying that is
because 1 had at one time thought about the five-year, but the
five-year wasn®"t going to help them out, where -- 1"m sorry --
was going to confuse things or complicate things because the next
extension was due inside that five-year mark. So -- and it was --
it was due -- 1t"s coming up soon. And so by the time this order
is written, by the time any kind of process takes place, if this
were to continue on in some other fashion, it would conflict with
that five-year time limit. So therefore I would still be opposed
to it —-- 1 mean, 1"m sorry, | would be in support of a time limit,

but it would be for ten years. So that®"s number one.

Number two, 1 guess that they -- some of these
conditions, 1 would still ask the Board -- 1"m going to read
through what I believe has been -- kind of what we"ve run through

during this process to try to help with any of the adverse Impacts
that might come. And I do appreciate, Mr. Blake, that it"s a
successtul business. And that"s what®"s kind of interesting 1in
the regulations, that it doesn"t say -- well, anyway, 1 thought

that was interesting. |If 1t"s —- 1If 1t was a mediocre business,
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or -- that wouldn®"t -- we wouldn®"t necessarily have a lot of
discussion.

So the operating time shall be limited to 7:30 a.m. to
2 p-m., Monday through Sunday. The Applicant will maintain the
posted signs asking patrons to consume their products off-site,
and not to sit on any neighboring stoops, and will provide fliers
to customers with a similar message and include a map of off-
site public seating.

The trash i1s going to be collected as i1t was described
in Exhibit 209 -- 209, number 2, where 1t says, 'trash 1is
collected through the following process. Before 7:30 a.m., a CYM
employee takes two empty trash cans from inside the premises and
places them on the sidewalk along 31st -- 35th Street in public
space on the west side of the CYM building. Three recycled trash
cans are always kept indoors. CYM opens at 7:30 a.m. and closes
at 2:00 p.m. Upon closing, the two trash cans are brought inside
and stored inside until trash collection.” 1 didn"t even see
that specificity. "Between 3 and 5, seven days a week, private
trash comes. So the trash cans go inside before the trash people
come to get them. Then the two trash cans stored inside the
building, as well as the trash from the City"s sidewalk trash
can, is emptied. Once emptied, the two trash cans are returned
to the inside of the building for storage until they are taking --
taken outside per step 1 above the following day.” That clarified

something that 1 remember during one of the hearings | asked
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about.

The pest control plan will iInclude weekly visits.
Stanchions will be kept -- stanchions will be used to keep any
lines within the public space area adjacent to CYM on the 35th
Street side of the building. There shall be no outdoor music or
amplified noise or music. There shall be no music or other
amplified noise. The Applicant shall not provide outdoor
seating. There shall be no alcohol sales. There shall be no
food delivery from this location, either directly or by a third-
party, including but not limited to, DoorDash and Uber Eats.

On Saturdays, Sundays, and holidays, Call Your Mother
shall have an employee located outside the building for at least
45 minutes of every hour, during operating hours, for the purposes
of picking up trash, keeping people off of any neighboring stoops,
and otherwise monitoring operations from the outside to prevent
or stop any potential objectionable condition. On weekdays, CYM
shall do 15-minute sweeps, checking outside spaces for the
purposes of picking up trash, keeping people off of any
neighboring stoops, and otherwise monitoring operations from the
outside to prevent or stop any potential -- potentially
objectionable conditions. On Fridays, if there i1s any line
outside the building, an employee will step outside to monitor
as needed.

Okay. 1 am going to also ask the Office of Zoning®s

legal division to clarify any conditions or help clarify any
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conditions 1f I°ve missed how I have articulated them, or just
help me clarify them i1f they need to be written In a way that is
more clear. 1 don"t -- let"s see, one second.

There will be a time extension that will go for ten
years, and then this order will expire, and then the property
owner will have to again come before a board to apply for a
special exception. Or 1f there"s another alternative at that
time for the property owner, then they can come back to us at
that time.

I don*"t think I missed anything. I*m looking at my
fellow board members, except for Mr. Smith.

COMMISSIONER BLAKE: Mr. Chair?

CHAIRPERSON HILL: Yes.

COMMISSIONER BLAKE: 1 have two comments. | agree with
the -- first, 1 agree with the conditions, the way you"ve outlined
them. Two, the time limit is iInteresting because we"ve had a
series of years already that have passed, and the extension of
ten years would be a fairly lengthy period of time. My initial
thought was more the shorter time frame, about five years, which
essentially would give a net ten. But I do respect your position
and 1 can -- 1 can work with ten years of time frame from the
date the issue -- order is issued, which would -- may well exceed
the lease ultimately.

The second thing that 1 would say is a potential element

of this that we could do is provide -- and | do believe the --
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actually the Applicant is actually providing this at some level.
He had provided a contact for the community i1f they had some
issues or concerns they wanted to talk about with them about how
things were operating. I do think that something like that,
where they could at least talk to the ANC or have a community
contact, would be helpful just to make sure that they were aware
of —-- of anything that was still bothering folks and maybe they
could try to address them. That would be the only other comment
I1"d have on that.

CHAIRPERSON HILL: Okay. So, like, as with what
happened In a previous case today, a liaison that might attend a
quarterly ANC meeting. |Is that what you®re saying?

COMMISSIONER BLAKE: At least, yes. Either attend the
quarterly meeting or be available to the ANC as a contact.

CHAIRPERSON HILL: Okay. I don"t have any difficulty
having a liaison be a contact to the ANC. And so -- as opposed
to given how -- given how many items in the record I already have
for this, 1 think that i1t would be undue to have a community
contact -- a direct community contact. However, | would agree
or be comfortable with a community liaison from the business,
CYM, that would attend a quarterly meeting and be available via
email to the ANC. Okay. 1 see Mr. Blake nodding his head.

Does anyone else have any other thoughts?

CHAIRMAN HOOD: Mr. Chairman, while 1 know the ANC has

the authority, but why don"t we just say a community -- to the
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community? And 1"m sure that -- well, 1 get the piece about the
ANC, but i1n this city, a lot of people don"t deal with the ANCs.
They have problems, civic associations, and being a president of
one, I know how that goes. But let me just ask somebody that
the community can contact, which will be inclusive of the ANC.

CHAIRPERSON HILL: And Chairman Hood, 1 completely
appreciate and understand, and I would say yes to that. However,
given the voluminous nature of this record and how many community
people have been submitting testimony -- submit -- have been
interested in this, 1 think that it would almost be a full-time
job for somebody -- it could potentially be a full time-job. And
I don"t know if that"s something that -- 1 just think that,
through the ANC -- or the ANC would be able to -- he would -- he
or she would get a limited number of emails versus if they had
to respond to the whole community.

CHAIRMAN HOOD: Well, Mr. Chairman, I"m going to tell
you that this is practice. This has happened over the years.
There®s a specific university where we did the exact same thing.
And I will guarantee you that that is working very well, that
now they come back every five years in front of the Zoning
Commission, they all holding hands. And 1"m just wanting to make
sure that the regular -- resident had a conduit, a way -- and I
don®t think they would be bombarded. 1 just -- 1 mean, that"s
just my opinion, but Il stick with you all -- what you all

think. But I just want you to know what 1 said does work. [I%"ve
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seen 1t In practice. Thank you.

CHAIRPERSON HILL: Okay- [I1"1l throw that back out to
my fellow board members. 1 only --

VICE CHAIR JOHN: So is -- so the suggestion is for CYM
to point -- provide a point of contact for the community. |Is
that what you®"re saying, Chairman Hood?

CHAIRMAN HOOD: Yeah. It seems like —- unless I™m
missing 1t, and I do miss things from time to time -- unless I™m

missing 1t, seems like we just having a point of contact for the

ANC. And as we know, everybody don"t participate in their
community groups. And | just want to make sure there was a
conduit or a contact for everybody to be able -- not everybody®s

going to call in and complain, but an avenue to cut down on some
of the issues that other people may see that may not be -- they
may not want to go to their ANC.

But 1"m just throwing that out there. |1 can stick with
how it is. But I just wanted to make sure we open it up just in
case that -- there®"s an email that can go for any -- if I have a
problem, 1 can email them --

VICE CHAIR JOHN: Yeah.

CHAIRMAN HOOD: -- and then they can respond back, as
opposed to just having to always go to my ANC commissioner. 1711
leave it —- 171l -- it"s up to the Board.

VICE CHAIR JOHN: So my recollection is that there is

a person that"s already identified during the testimony. And
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perhaps we can make this the -- the condition in general terms,
and perhaps OZLD can help to refine 1it. I can"t recall
specifically where the statement was made, but i1t was during the
testimony of the CEO. And I believe that"s where it i1s. So 1
would recommend that we adopt Commissioner Hood"s recommendation
but try to figure out how to phrase it.

CHAIRPERSON HILL: Mr. Blake?

COMMISSIONER BLAKE: I support having a point of
contact.

CHAIRPERSON HILL: Okay. All right. So then it would
be that -- okay. So we"ll have a community liaison. And that

community liaison will attend a quarterly ANC meeting, okay, to
be able to have community input and feedback from the ANC. And
by the way, 1 think -- 1™m sure the SMD (phonetic) and the --
they" 1l reach out to whoever the -- the liaison is. But then
that community liaison will also have an email address that could
be provided to the community. And we"ll let OZLD work through
the wording of that during the order, okay?

VICE CHAIR JOHN: Thanks. 1 don"t know if we need to
be as specific to say an email.

CHAIRPERSON HILL: Yeah. 1It"s okay. 1711 let OZLD --
I mean, I"m just -- I"m just being -- 1"m giving my opinion,
like --

VICE CHAIR JOHN: Right.

CHAIRPERSON HILL: -- I"m one of four people, right?
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VICE CHAIR JOHN: Sure.
CHAIRPERSON HILL: It doesn®"t matter anymore. And so,
like --
VICE CHAIR JOHN: 111 withdraw -- 1711 withdraw --
111 —— 1711 let OZ determine -- OZLD determine i1f we have to be

that specific or 1T 1t can be a more general statement, because

they might have a -- they might have a special complaint line.
The store might have a complaint line -- phone line or something,
or, 1 don"t know what technology there is.

CHAIRMAN HOOD: And Mr. Chairman, 1 would agree with
Vice Chair John. It doesn®"t -- | just said email because I heard
that mentioned. And then 1 also was thinking as we -- you all
were discussing, ANCs do change, and when they change, another
person may handle it a different way. So I"1l just leave it at
that. But thank you, Vice Chair for -- and Board Member Blake.

CHAIRPERSON HILL: Okay. All right. So -- all right.
So 1 think I mentioned all of the conditions. So I"m not going
to reread them. And we"ve now discussed a community liaison
condition. And so I haven"t missed anything, okay? All right.

VICE CHAIR JOHN: Yes.

CHAIRPERSON HILL: 1"m going to make a motion to approve
Application No. -- oh, and I had the -- 1 had the expiration of
the order also listed on there as ten years. The -- I"m going
to make a motion to approve Application No. 21157 as captioned

and read by the secretary, including all of the conditions that
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we just went through, and ask for a second. Ms. John?

VICE CHAIR JOHN: Second.

CHAIRPERSON HILL: The motion been made and seconded.

Madam Secretary, I1If you can take roll call, please?

MS. MEHLERT: Please respond to the Chair®"s motion to
approve the application with conditions. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Mr. Smith? Sorry. Mr. Smith?

COMMISSIONER SMITH: No. No.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Apologies. Mr. Blake?

COMMISSIONER BLAKE: Yes.

MS. MEHLERT: Chairman Hood?

CHAIRMAN HOOD: Yes.

MS. MEHLERT: Staff will record the vote as four to one
to zero to approve application 21157, with conditions, on the
motion made by Chairman Hill and seconded by Vice Chair John.

CHAIRPERSON HILL: I would also like to thank everybody
that participated in this, and also hope that the community
together can move forward. All right. Okay.

So that brings us to the end of Chairman Hood. Oh,
okay. All right.

CHAIRMAN HOOD: You all have a good day. Thank you.

CHAIRPERSON HILL: Thank you, Chairman Hood.
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CHAIRMAN HOOD: By the way, good job, Board, today.
I1"ve been watching you all day. Good job.

CHAIRPERSON HILL: Thank you, Chairman.

VICE CHAIR JOHN: Thank you.

CHAIRPERSON HILL: All right. 1 know that somebody®s
going to have to leave at 3, but I still think 1°11 be okay. And
I don"t know what you all want to do about lunch. Do you all
want to work a couple of more cases and then have lunch? Do you
want to skip lunch? You want to have lunch now?

(No audible response)

CHAIRPERSON HILL: Okay. We want to have lunch now.
Okay. Let"s go ahead and have lunch now. 12:30? 1°m sorry.
1:307

(No audible response)

CHAIRPERSON HILL: Okay. 1:30. Thank you. We"ll come
back at 1:30. Bye-bye.

(Whereupon, there was a recess for lunch.)

MS. MEHLERT: The Board is back from its lunch recess
and i1s returning to its hearing session. The next case is
Application No. 21101 of Mendomas, LLC. This is a self-
certified -- excuse me -- the self-certified application pursuant
to Subtitle X Section 901.2, for a special exception under
Subtitle U Section 203.1(h) to allow a daytime care use. This
is for a child development center for 82 children and 20 staff

in a detached building. [It"s located in the R-1-B zone at 245
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Peabody Street NW, Square 3388, Lot 811. This was first heard
on October 2nd, where the Board granted party status iIn opposition
to Brandon Jamison and Joshua Toll. The Board scheduled a
continued hearing and requested additional submissions from the
Applicant OP and DDOT. Participating are Chairman Hill, Board
Member Smith, and Dr. Imamura.

CHAIRPERSON HILL: Got it. Can the Applicant hear me?
And if so, could they introduce themselves for the record?

MS. WILSON: Hi. Alex Wilson from Sullivan and Barros
on behalf of the Applicant in this case.

CHAIRPERSON HILL: Great. |Is Mr. Toll here? How about
Mr. Jamison?

MR. JAMISON: I am here, Mr. Hill. Can you hear me?

CHAIRPERSON HILL: Yes. Is that Mr. Jamison?

MR. JAMISON: It is. It looks like my camera may not
be working, but I -- I am here.

CHAIRPERSON HILL: Okay. Is it not working because of
us? You don"t know?

MR. JAMISON: No. 1 don"t think so. 1 can try to play
around with it.

CHAIRPERSON HILL: Yeah. Give it a shot. That"s okay.

MR. JAMISON: It says --

CHAIRPERSON HILL: Mr. Young, do you see Mr. Toll? Oh,
there we go.

MR. TOLL: 1I"m sorry. Can you guys hear me?
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CHAIRPERSON HILL: Yes, Mr. Toll. Can you hear me?

MR. TOLL: Yes. 1 apologize for being a minute late.

CHAIRPERSON HILL: That"s all right.

MR. TOLL: 1I"m having trouble joining my video.

CHAIRPERSON HILL: That"s all right. Mr. Jamison, can
you reintroduce yourself for the record, please?

MR. JAMISON: My name 1is Brandon Jamison. I"m the
owner of the property at 223 Peabody Street NW, which is right
next to 245 Peabody Street.

CHAIRPERSON HILL: Great. Mr. Toll, can you hear me?

MR. TOLL: Yes, I can.

CHAIRPERSON HILL: Could you reintroduce yourself for
the record, please?

MR. TOLL: Yes. Good afternoon. 1°m Joshua Toll, the
owner of 6001 3rd Street NW, which is also adjacent to the
property at issue.

CHAIRPERSON HILL: Okay, great. Thank you. All right.
We apparently have DDOT with us; is that correct?

MR. YOUNG: Yes. They"re here. Did you want me to
bring them in?

CHAIRPERSON HILL: Yeah. Why don®"t you -- just leave
them -- just leave them on the side for now.

MR. YOUNG: Okay.

CHAIRPERSON HILL: But thank you, Mr. Young. Okay.

Ms. Wilson, if you could go ahead and tell us what
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happened with this application while we were away.

MS. WILSON: Absolutely. Thank you for having us back
here today. We do have a presentation in the record, just --

CHAIRPERSON HILL: Yeah.

MS. WILSON: -- discussing the conditions, 1T Mr. Young
could pull that up. As 1 recall, the primary discussion today
was related to the conditions. So 1711 start with what"s happened
since the last hearing in terms of neighbor communication. [1"11
give our position on the conditions proposed by the neighbors.
And then 1 can also speak to how we are proposing to incorporate
or merge some of those conditions with our own. And for our
conditions, 1 just have them for reference at the end of the
presentation, If there are questions, as well as the detailed
policies related to pickup and drop-off and employee and family
agreements. And then there are some additional coordination with
DDOT. So after that 1711 turn it over to Ms. White for
transportation updates. So 1If we could please go to the next
slide. Thank you.

So in terms of communication with the neighbors, we
submitted our Filing on October 30th. They submitted their filing
and proposed some alternative or additional conditions. The main
one was the reduction of students. They were proposing 58
students instead of our proposed 82. They stated this would,
quote, "have a measurable impact on the daily volume.™ [I"m not

sure what that was based on, but regardless, we were willing to
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settle it they dropped party status. We send a settlement offer
as well as some more specificity with respect to the conditions --
or rather, more enforceable conditions. The only substantive
change was that instead of 58 kids, we suggested 62 kids, so an
additional 4 children.

Other than that, the settlement largely resembled the
conditions they proposed. For the settlement, they requested a
three-week delay to negotiate because someone on their team would
be unable to make 1t next week. We understand. We think it
would still be helpful -- or we thought at that time it would be
helpful to continue discussions, but ultimately they preferred
to go forward today as it"s their right to maintain party status.
And of course, it iIs our right to maintain a request for 82
children 1f there"s not an agreement in place. But we appreciated
the back-and-forth discussion, opening that line of
communication.

And so the reason we are amenable to settling, of
course, is timing. Had they dropped the party status, we would
have been able to get a summary order in a couple of weeks versus
a full order, and then possible appeal after that. And the Board
is aware of those types of consideration cases. So now that
those assurances of a shortened timeline and appeal appear to be
off the table, the Applicant can"t afford a reduction in the
number of students or a time limit, and certainly not a seven-

year time limit, which is incredibly restrictive given that they
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own this property. And those other CDC cases with time limits
have been tenants i1n existing churches where the church is still
operating, and thus the childcare i1s not the only source of income
for that building. And so a time limit In this case also creates
uncertainty by scaring away potential families. Or it could have
impacts on the loan.

I know the discussions around conditions and time
limits are -- 1t"s one of balance. The stricter the conditions --
perhaps there would be less concern over time limits. We"ve
proposed numerous conditions and as I"1l discuss below, we are
incorporating most of the conditions proposed by the parties in
opposition and additional monitoring that we will discuss today
that could support no time limit. And if the Board ultimately
lands on imposing a time limit, our suggestion is twelve years,
not seven years.

In terms of the number of students proposed by the
opposition, these numbers are not based on any studies by
transportation experts that we"ve seen, or business models from
childcare center owners. And again, the zoning regulations
places no limit on the number of students. The Applicant could
have requested 170 students as the maximum permitted on the site,
but landed on 82 students based on research, including other CDC
approvals, ratios permitted by building code, planning and
strategic planning for the childcare model, and a transportation

study by an expert. And so without the removal of party status,
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we are maintaining the requested number of children. Next slide
please.

So with respect to the rest of the conditions they
proposed, as 1"ve said, we"re amenable even without settlement.
And 1711 walk through some of these and what we®ve suggested as
changes or mergers with our conditions.

With respect to the second employee outside, we"re
amenable to have a second person as the coordinator position.
The times proposed don"t line up with the peak hours for
Estrellitas and with the Eagle Care program letting out. That"s
the after-school program for the charter school. So it doesn”t
make sense -- as much sense to have our employees monitor the
charter school peak traffic, because that dismissal really
doesn®t overlap. That was the point -- main point in the
transportation study. There"s no over -- substantive overlap iIn
that midafternoon period. So iIf the Board wants to adopt that
one, we would just suggest it align with the peak hours for the
Estrellitas pickup and drop-off, not at 3:00 pm.

In terms of additional monitoring that we coordinate
with DDOT, I1°11 let Ms. White discuss our proposal, which offers
an enforceable and specific alternative to that other condition.
And then 1°ve already discussed the number of students and staff.
While we are not amenable to reducing students, we are open to
reducing staff to 18.

For the alley conditions, we are fine with the first
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proposed alley condition. But for the signage, we are not
amenable to this condition. We would have agreed to it, and did
in the settlement offer, but now that we still have party status,
this does cost money to Estrellitas. It"s not necessary given
the addendum Blanguage. And perhaps this could be a mitigation
measure considered once opened, but to ask them to spend money
now, under the circumstances, when a much more cost effective and
generally more effective measure 1iIs iIn place i1n the parent
addendum, would be burdensome. Next slide please.

CHAIRPERSON HILL: Which is -- which is the one that"s
costing money again?

MS. WILSON: To add additional signage on the alley,
like, at their cost because that"s not --

CHAIRPERSON HILL: Can you go back one?

MS. WILSON: So the Applicant shall post signage
prohibiting the use by Estrellitas Montessori parents of the
public alley. If this is the type of signage that"s inside the
school, I think it would be fine. That"s --

CHAIRPERSON HILL: 1 just don"t see where the sign --
I*m just -- 1"m sorry.

MS. WILSON: Sure.

CHAIRPERSON HILL: 1 don"t see the slide where it says
that to me.

MS. WILSON: So i1t"s under conditions that should be

imposed by BZA concerning the alley specifically. The second
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bullet point says the Applicant shall post signage prohibiting
the use by Estrellitas Montessori parents of the public alley.

CHAIRPERSON HILL: Okay. Okay.

MS. WILSON: Our interpretation of that was some sort

of external sign, like, along the alley. However, 1f 1it"s
something as simple as putting signage in -- inside the building,
we"re amenable to that. 1 just wasn"t -- we weren"t clear on

what that was, so we just didn"t know what that meant. And
perhaps i1f 1t"s something simple, we would agree to it. Then --

CHAIRPERSON HILL: Okay. |1 just -- go ahead. Sorry.

MS. WILSON: Yeah. Absolutely. So the final bullet
point there regarding the language for parent and employee
agreements, we"ve proposed -- page and a half -- some strict
agreements -- or a slide and a half at the end of this. And 1
didn"t see any alternative language that we would agree to. So
currently I think the condition we"ve proposed is stronger, other
than just saying we shall agree -- 1 think would be helpful at
this stage to figure out that language if there®s not agreement
for some reason. Next slide please. Thank you.

In terms of additional communication, the 1ideas
proposed are good. I think we just wanted a little bit more
specificity. Again, the neighbors didn"t propose any alternative
language for any employee agreements. And then we are okay having
check-ins with the ANC twice a year. We can provide contact

information of course. And In terms of the bike parking, I™m
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not sure 1t this was a copy and paste from another case that had
a bike parking issue, but we do have conditions already specifying
the bike parking. 1t"s very clearly shown on the plans. This
is likely already covered, but we don"t have a substantive iIssue
with this condition.

Regarding the noise from the play area, we already have
a similar condition for noise. I think we actually proposed
something like this with diligent efforts to OP in our original
proposal, and OP asked us to be more specific. So I think our
condition is -- is stricter, but we have no issue merging this
to our conditions regarding play areas and walks around the
neighborhood.

In terms of deliveries, the only special delivery we
have 1is water that comes twice a month, typically at noon.
Doesn®"t seem like a major impact, but again, we are okay with
this. And we are also amenable to clarifying those last two
points of the TDM. Next slide please. Thank you.

Before 1 turn it over to Nicole, | just -- or Ms. White,
I just want to note, this is a neighborhood serving use. There"s
nothing more that they want than to be accepted, thrive in the
community as a neighbor to care for these kids. 1It"s why we"ve
accepted a lot of the conditions proposed, even without the
withdrawal of party status. We want to demonstrate good faith.
It"s why we"re opening -- open to settling. The -- the two

requests that we aren®t amenable to would be the no time limit
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and the -- and the reduction In students.

So that is being maintained, given the continued party
status and uncertainty that comes with party status, such as a
delay i1n permit issuance and appeal. And given this discussion,
we do have an exhibit ready to be entered into the record that
reflects sort of the merger of these conditions and acceptance
of the conditions from the party status and opposition along with
ours, 1T the Board thinks that would be helpful after this.

So with that, 1 will turn 1t over to Ms. White to
discuss the transportation updates.

COMMISSIONER SMITH: Hey Alex, before you leave, 1 just
got one question.

MS. WILSON: Yeah.

COMMISSIONER SMITH: What was the number of students
that you were requesting originally? 1 know they®"re trying to
reduce it down, but what was the -- your original number?

MS. WILSON: 82.

COMMISSIONER SMITH: 82. Okay. Okay. That was the
only question 1 had so far. Thank you.

Ms. White, if you wanted to take over from here.

MS. WHITE: Thank you very much. Good afternoon, Mr.
Chairman and members of the BZA. Nicole White, principal with
Symmetra Design. We can go to the next slide, please. Okay.

So as a follow up to the October hearing, we coordinated

with DDOT to outline the scope of our supplemental transportation
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statement as suggested by DDOT. We also participated in a meeting
with goDCgo to discuss our transportation demand management plan.
Next slide, please.

During our meeting with DDOT, we specifically discussed
the scope of considering the cumulative impacts of the Capital
City Public Charter School CDC. Per DDOT"s November 6th report,
DDOT continues to support this special exception request. Next
slide, please. As requested by the BZA, the supplemental
transportation statement includes the cumulative impacts of the
CDC, review of on-site staff parking, and clarification on alley
operations. Next slide.

So the CDC enrollment is 84 students. We were able to
determine that after our October hearing. The start time for the
CDC is 7:30; the end time is 6:00 p.m. On the map to the left,
the blue area indicates the primary Capital City Public Charter
School parking area. It is east of the expected daycare parking
area, which is shown in red on the figure. With 84 students iIn
the CDC, parking area 1is substantially less than the entire
Capital City Public Charter school area and generally about two
blocks east of the proposed daycare. Next slide, please.

As coordinated with DDOT, we expanded our previous
transportation statement to include an additional survey period
from 7 o"clock a.m. to 8 o"clock a.m. We counted the number of
parked cars and the availability of parking in the primary daycare

pickup/drop-off area. It is the area iIn orange on the figure to
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the left on Peabody Street, between 2nd Place and 3rd Street NW.
During the 7 a.m. to 8 a.m. survey period, there were a maximum
of 11 parked vehicles. There were approximately 15 spaces
available. We did not observe any CDC vehicles parked iIn the
area. From 7 a.m. to 8 a.m., we expect a demand of approximately
three vehicles parked associated with the proposed daycare.
Thus, considering existing residential demand and projected
daycare demand, the parking occupancy levels would be at 54
percent. And the previous parking periods that we looked at,
that coincided with Capital City Public Charter School, and also
the peak time for the daycare, range between 35 percent to 46
percent occupancy. Next slide, please.

We have a couple of photos to show the conditions on
Peabody Street. The image on the left shows conditions during
our most recent survey period to capture parking conditions near
the school during CDC drop-off. The image on the right shows
parking conditions in front of the subject site at 3:26 p.m.,
just minutes before the Capital City Public Charter School
dismissal. In both of these photos, you can see the availability
of on-street parking in the area. Next slide, please.

As 1 noted a couple of slides ago, we expect total
future parking occupancy levels to range from 35 percent to 54
percent, including daycare parking. This is the percentage in
that primary daycare parking area that is on Peabody between 2nd

Place and 3rd Street. The two images in the slide illustrate
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what those percentages could look like In terms of available
parking on both sides of the street. The time periods align with
CDC drop-off and pickup, though parking for the CDC does not
extend this far west. The green spaces in the i1llustration show
projected available parking on both sides of the street. Next
slide.

We were asked to consider additional staff parking on
site. The project meets the zoning requirement with five spaces.
The team®™s architect has found that providing additional parking
spaces on site would require either reducing the size of the
building or taking away outdoor space for the play area. Next
slide, please.

We have projected up to nine staff would need to park
off site. Based on our numerous field observations, there are
more than adequate on-street parking spaces available in the
area. As a condition, staff would be restricted from parking on
Peabody Street east of 3rd Street. This policy would leave spaces
on Peabody Street to the east for residents and the daycare, and
you can see In the image how there are -- were greater than 60
spaces in the area to the west. They were available at all times
for staff. Next slide, please. Thank you.

The public alley would be used for staff to access the
Tive parking spaces on site, and access for trash. Parents would
be restricted from using the alley for pickup and drop-off. Next

slide. Strict policies will be implemented to restrict parents
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from blocking the alley, or for using the public alley for
pickup/drop-off. As coordinated with DDOT, access to the bicycle
parking, which is circled on the site plan in red, would occur
from the public alley to minimize conflicts with the sidewalk and
vehicle pickup/drop-off operations.

The next three slides will talk about the
transportation demand management plan. We"ve made a few changes
to the previous TDM. Revised language highlighted in yellow
clarifies the Applicant would comply with the Transportation
Benefits Equity Amendment Act if 20 or more staff -- once they
get to 20 or more staff. Previously it said over 20 staff. So
we clarified that in the revised TDM. Also, we adopted DDOT"s
report language about creating a pretax commuter benefits related
to the Commuter Benefits Act of 2014. Next slide.

Our supplemental memo outlined two new TDM measures
related to the parking cashout law and a plan for prioritizing
parking spaces iIn the rear for carpool. So the next slide shows
our comprehensive TDM plan consolidated with all of the changes
for -- that can be used for conditions. Finally, I want to talk
about a proposed monitoring plan located on the next slide,
please.

So we are proposing a monitoring plan as follows. The
monitoring plan has measurable objectives, by the way, so It"s a
little more detailed than what we"ve seen iIn terms of what was

proposed by the community. For the first six months of operation,
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we would conduct monthly monitoring surveys to determine
compliance with staff parking restrictions and parking -- I™m
sorry —- and parent pickup/drop-off procedures. We"d also look
at vehicle trip generation and see how this compares to what we
had projected. And we"ll look at parking occupancy levels. After
the first six months, 1 note that i1t would be biannual monitoring,
but we can be more specific and say semiannual. So twice a year
we would do monitoring. And the -- once we -- we achieve four
successftul monitoring periods, then we would graduate from that
monitoring program. This is a practice that we"ve done for a
private school where we"ve coordinated with DDOT. So this is our
proposal. This is my final slide.

MS. WILSON: Thank you. The next slides are just our
conditions. Again, since we"ve gone through the party in
opposition®s conditions and merged them, we have a -- another
document we could submit that incorporates all of those, but this
is just what we submitted to the record. And unless we have any
specific questions, 1"m not going to read all of those out, so.
Thank you so much.

CHAIRPERSON HILL: Okay. Thank you. All right. Does
the Board have any questions of the Applicant?

Go ahead, Mr. Smith.

COMMISSIONER SMITH: I have one. Given the -- the
party in opposition has requested a reduction in the number of

students, and it seems like the Applicant may be comfortable with
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the reduction In the number of students, and I think they"ve
asked to reduce it down to, what, 58, | believe? Was there a
traffic analysis done based on that new projected number? Just
an open question. And how many parking spaces at that number
would be needed?

MS. WILSON: 1 can sort of just qualify this, is the
reason we were open to reducing would be iIn exchange for the
withdrawal of party status. Just some further Tfuture
considerations for the planning and cost that is associated with,
potentially, a delay In permitting and having to defend an appeal.
So that"s the reason we were willing to reduce 1t. When it was
clear that we weren®"t moving forward with negotiations, we
personally did not conduct any studies on that number. That was
the number proposed by the party in opposition. So I would ask
them if they did any research on that.

COMMISSIONER SMITH: Well, 1 would think that if you --
if you were open to that for them to remove their party status,
I would have thought it would be some type of analysis done that
would provide them a basis to remove their parking status. But
like you say, there wasn®"t -- there wasn®"t an analysis done. So
that"s the answer.

MS. WHITE: Well, if I —- 1711 just chime iIn and say
that we"ve looked at 82 students and there®s negligible impact.
I mean, we were below the 25-trip threshold to conduct a traffic

analysis. 1 showed you a number of slides where there"s more

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

115
than adequate parking. In fact, during the peak time of our
observations, even when we add on daycare parking, there would
only be 54 percent occupancy in that block. 1 mean, we have all
these policies i1In place. So 1t wasn"t a need for us to look at
58 or 62 because we know 82 would work.

COMMISSIONER SMITH: And your 82 would work because
you®re basing it off of surveys from the one other daycare that
is owned by the -- your client?

MS. WHITE: Okay. So we are basing i1t off of, first,
the Institute of Transportation Engineers®™ trip generation
manual, which was consistent with the sign-in sheets that were
provided by Estrellitas for the other daycare. And then yes,
also on the initial basis was from the daycare, but also
modifications were made in coordination with DDOT to adjust for
the location at Peabody versus the location at Colorado Avenue.

COMMISSIONER SMITH: Was there -- other than the one
daycare, was there any extrapolation of other data that may have
been provided by DDOT of the operation -- the pickup and drop-
off operation of other daycare centers within the District that
was used as part of your study or your model here?

MS.  WILSON: So DDOT, 1in their comprehensive
transportation guidelines, they have guidance 1in terms of
automobile occupancy factors. 1.6 was provided for childcare.
That*s based on National Household Transportation Survey, and we

use that 1.6 number for our assessment. So --
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COMMISSIONER SMITH: Okay.

MS. WHITE: Thank you.

COMMISSIONER SMITH: And that"s based on ITE?

MS. WILSON: That 1s based on National Household
Transportation Survey data. So that"s not ITE. That"s a
different organization.

COMMISSIONER SMITH: Is there other data that"s
typically used traditionally that could plug iInto this -- plug
into a model such as this that could provide additional metrics
and a stronger average?

MS. WHITE: Than the 1.6 or than -- or then all --

COMMISSIONER SMITH: Just in general. Yeah.

MS. WHITE: So yeah, again, 1 feel very confident about
our assumptions. They were well coordinated with DDOT. So
certainly, in any situation you could expand and look at more
case studies. But | mean, we“ve done coordination. We looked
at some census data and have a lot of data sources. So I mean --

COMMISSIONER SMITH: Yeah. What was the census data
used as -- as part of your metrics?

MS. WHITE: Pardon me?

COMMISSIONER SMITH: What did you use from -- what
census data did you use --

MS. WHITE: So we didn"t specifically use it. We
referenced it to look at it to help to make adjustments to the

mode split from the Colorado Avenue location. So there"s a mode
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split from home to work that we -- that we look at just to
understand In that census tract area what the mode split looks
like versus Colorado Avenue.

COMMISSIONER SMITH: What specific census data did you
use to help inform that?

MS. WHITE: The mode split census tract data for home
to work.

COMMISSIONER SMITH: Okay. Okay. Thank you. That"s
all 1 have, Chairman.

CHAIRPERSON HILL: Thanks, Mr. Smith.

Ms. Wilson, can you point me again to the -- 1 know
that DDOT had some new TDM measures onto your plan. Can you tell
me where the original TDM plan is?

MS. WILSON: The original TDM plan --

MS. WHITE: While you look that up, Alex, 1 can say
that we had a TDM plan in our initial transportation statement
that DDOT referenced, and then it was updated in the supplemental
transportation statement.

CHAIRPERSON HILL: Which one is the updated -- I"m just
trying to find one place, either gluing the two things together
or if you®ve already incorporated DDOT"s --

MS. WHITE: Can you -- perhaps if you look at the next-
to-the-last transportation slide, I"ve -- so what we submitted
in the supplemental transportation statement, after submitting

that, 1 saw some tweaks in DDOT"s report. And so this slide,
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the next-to-the-last transportation slide, has all of the -- that
compiled information.

MS. WILSON: Uh-huh. Yeah. The 57-A, Exhibit 57-A is
what we submitted on October 30th. And as Ms. White said, yeah,
the second-to-last, in Exhibit 63, the second-to-last
transportation slide --

CHAIRPERSON HILL: AIll right. Slide 177

MS. WILSON: I am looking now. Slide --

CHAIRPERSON HILL: 1t"s 17, 18, 197

MS. WILSON: 1 think it"s -- yeah. Yep, yep.

CHAIRPERSON HILL: 1It"s slides 17, 18, and 19. We got
transportation monitoring -- I don®"t know. Okay. 17, 18, and

19 -- 17, 18, and 19 are your TDM plan, correct?

MS_. WILSON: I think it"s 19 and 20 would -- are the
final -- Nicole -- or Ms. White, correct me if 1"m wrong.
MS. WHITE: 1 can"t see the slide numbers --

MS. WILSON: Oh, sure.

MS. WHITE: -- so I don"t know. But there are three
TDM slides. The first TDM is showing what was previously proposed
and sort of a redline to that. And then the --

MS. WILSON: Uh-huh.

MS. WHITE: -- two new ones and then the --

CHAIRPERSON HILL: Oh. I see it. I"m sorry. Right.
It"s slide 19. Right. That has the new incorporated items that

DDOT mentioned.
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MS. WHITE: Yes. And the slight adjustment to the
language from the original one in terms of the -- instead of more
than 20, 1t"s 20 or more.
CHAIRPERSON HILL: Okay. Okay. Give me one second,
please. Okay.
So Mr. Toll and Mr. Jamison, I can"t remember who spoke

at the beginning or the last time or whatever. So what we did

do i1s, | remember, 1°m sure you remember, 1Is you have an
opportunity to ask questions of the Applicant. And so -- and
then you, Mr. Toll and Mr. Jamison, I -- for some reason | want

to say Mr. Toll gave the presentation the last time. But either
way, you all will have an opportunity to give your presentation.
But currently, do you have any questions for the Applicant, Mr.
Toll?

MR. TOLL: Yes. | had a question for Ms. White that I
wanted to ask.

CHAIRPERSON HILL: Sure.

MR. TOLL: 1Is it possible to put up Exhibit 60 onto the
screen, and specifically the fifth page, which is our Exhibit A,
because that has a chart 1"d like to ask Ms. White about.

CHAIRPERSON HILL: Exhibit 60. Exhibit 60. All right.
I*m in Exhibit 60. Which -- and Mr. Young, I"m sure, is pulling
it up. Which chart are you speaking to?

MR. TOLL: Right. So if you go to the fifth page of

Exhibit 60, it"s Exhibit A, and we have a reproduction of Figure
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13, which i1s the average vehicle occupancy data that Ms. White
referenced during her testimony.
CHAIRPERSON HILL: Okay. While Mr. Young pulls that
up, what"s your question?
MR. TOLL: Right. So my question is that the chart for

Figure 13, right, which was referenced for childcare, 1t states

1.6 persons per vehicle right there. If you could just make that
a little bit bigger. Right. There you go. I just want Ms.
White to focus on the 1.6 persons for -- per vehicle and to

acknowledge that this chart contains different types of
activities. For example, to and from work, it states 1.18 persons
per vehicle. So I guess my first question is that that states
1.6 persons per vehicle. It does not state 1.6 children per
vehicle; is that correct?

MS. WHITE: That"s what it states, yes.

MR. TOLL: Right. And presumably one of those
persons -- since children who are going to childcare can"t drive
themselves, one of those persons is presumably the driver,
correct?

MS. WHITE: Correct.

MR. TOLL: Okay. So would you agree with me that that
doesn®t establish that there are an average of 1.6 children per
vehicle?

MS. WHITE: No.

MR. TOLL: Well we just explained that one of those --
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one of those people iIn the 1.6 i1s the driver, correct?

MS. WHITE: No. Although it says persons per vehicle,
I think 1t"s reasonable to assume that, because the children are
not driving, that that 1.6 i1s applied to the children and not
including the parents.

MR. TOLL: But I mean, there could be children in all
of these other types of uses, correct? You could take your
children with you shopping. You could take --

MS. WHITE: They should be accounted for in those other

uses.
MR. TOLL: Right. So you®"re just making an assumption?
MS. WHITE: That"s correct.
MR. TOLL: Okay. That"s all 1 have.
CHAIRPERSON HILL: Okay. Thanks, Mr. Toll. Okay.
Mr. Jamison, did you have a question?
MR. JAMISON: 1 wanted to follow up on that question
by Mr. Toll. 1 think Ms. White said her assumption is that the

1.6 figure does not include the parent or guardian that"s driving
the child to the daycare. That"s a pretty significant assumption,
because I think the 1.6 figure was used to calculate the number
of, I think, trips during peak hours. So if that 1.6 figure does
include the parent or guardian that is bringing the child to the
daycare, that would have a pretty monumental iImpact on the
calculations that you use to get to those final figures that form

the basis for your traffic analysis, correct?
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MS. WHITE: Let me -- okay. So let me try to explain.
IT there is one parent and one child, then we know from the start
it should be 2.0 for an auto occupancy, right? And so then at
the very least, we would reduce our numbers by two. Since 1t Is
1.6, 1t is less than the two, which i1s automatic with a parent
and a child. So therefore what 1"ve assumed iIs reasonable. And
iT we used and inflated the number, 1t would further reduce the
trip generation, which would be to the Applicant"s benefit,
versus thinking that we"ve underestimated trips. Does that make
sense?

MR. TOLL: No.

CHAIRPERSON HILL: Okay. Let me try --

MR. JAMISON: Well, what -- what --

CHAIRPERSON HILL: 1It"s okay. 1It"s all right.

MR. JAMISON: 1 think I --

CHAIRPERSON HILL: The Board®"s the one that are going
to have to figure this out. So Mr. Jamison, do you have another
question?

MR. JAMISON: It"s just staying on that point, because
I think when we had that chart pulled up, there were various, I
think, ratios or figures that are used depending on the
circumstance in which individuals are driving. | think there was
a, like, a commuting to work. There was, like, a 1.1 --

CHAIRPERSON HILL: 1 got it. 1I™m still looking at the

exhibit.
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MR. JAMISON: Yeah.

CHAIRPERSON HILL: [I"m sorry, Mr. Jamison.

MR. JAMISON: So I think --

CHAIRPERSON HILL: Do you have a question about the
exhibit?

MR. JAMISON: Yeah. From my -- yeah. From my
perspective, 1t"s how are we making a distinction as to when
those figures are or are not including the driver? So iIn the
daycare instance, we"re saying that the parent, the guardian, 1is
not included in that 1.6 figure, but then we®ve got, | think,
like, a 1.1 -- 1 don"t have the chart pulled up in front of me.
I think 1t was a 1.18 figure for driving to and from work there.
I don®t think we"d be making an exception and excluding the driver
there. 1 think the driver is included in that instance. So how
would did Ms. White go about making the determination that the
driver is not included in that 1.6 figure when we"re looking at
going to and from childcare or daycare? That my confusion, that
there®"s an assumption that®"s being made jJust because we"re
looking at the daycare, childcare context. And that same rule
would not appear to apply to the other contexts that are reflected
in that chart.

MS. WHITE: But for a daycare, if a parent is bringing
a child, then the auto occupancy factor would at a minimum be
2.0 1f we counted that parent. So therefore, I know i1t doesn™t

include the parent because i1t would be at least two. So if it
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includes a parent and two kids, i1t would be three. If 1t includes
a parent and one kid, 1t would be two. Since the number is less
than two, then 1t"s reasonable to assume that there would not be
a .6 child in the calculation. Therefore, the 1.6 is reasonable
to assume that 1t represents siblings or some other sort of
children -- child carpool situation.

CHAIRPERSON HILL: Okay. Let me do this because it"s
going to -- Mr. Toll, do you want to go ahead and -- did you
present the last time, Mr. Toll, or did Mr. Jamison also present?

MR. TOLL: We both did.

CHAIRPERSON HILL: Okay . And 1 think you started,
right, or no?

MR. TOLL: I can"t recall last time, but 1"m prepared
to start today if that works for -- for you, Chairman Hill, and
the Board.

CHAIRPERSON HILL: Okay. Mr. Jamison, is that good
with you?

MR. JAMISON: Yes. That"s fine.

CHAIRPERSON HILL: Okay. All right, Mr. Toll. You can
go ahead and give us your -- again, basically, I"m just trying
to figure out what happened since the last time we were here.

MR. TOLL: Yeah.

CHAIRPERSON HILL: We"re not doing the whole thing
again. It"s kind of like --

MR. TOLL: No.
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CHAIRPERSON HILL: -- what happens since the last time

we were here, right?

MR. TOLL: Right. Yeah. 1 just want to address what
happened since the last time we were here. As Ms. Wilson
mentioned, we have engaged iIn settlement discussions. It"s
accurate that we have not reached a settlement to date. 1 want

to assure the Board on behalft of both parties in opposition that
our only priority in being here is the safety of our family
members and neighbors, as well as our ability to live our lives
more or less normally, including commuting to work. And while
the two of us have party status, 1, of course, want to remind
the Board that opposition to this project iIs widespread. 59
people signed the opposition -- the petition in opposition, and
there have been at least 12 letters submitted In opposition.
And with regard to the settlement specifically, | just
want to address that because 1 think it"s fair to say that
settlement discussions were initiated by the Applicant quite late
in the game. We were last before this Board on October 2nd. And
Ms. Wilson could have certainly contacted us then to initiate
settlement discussions. Instead, we were contacted last
Thursday, less than a week before this hearing, and the Thursday
before a holiday weekend. We do have a lot of stakeholders on
our side and we"re, again, we see ourselves as party status as
also representing our neighbors, who are very concerned about

this project. And so we just haven®t had enough time to fully
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consider our -- the settlement offer.

But I will also say that, as we explained in Exhibit
60, which 1s our opposition supplement, which was fought on
November 6th, that we still do have very significant concerns
about safety 1issues caused by this project, even at slightly
reduced numbers. And I think what we were trying to say iIs that
we think the Board should reject this application, but that if,
after full consideration, this Board disagrees with us, we think
that the reduced numbers offered would be the most that the Board
should authorize.

But as explained more fully iIn our submissions, we
think the biggest gap continues to be that the assumptions and
the traffic study don"t stand up to scrutiny. We just highlighted
one of those instances, with the 1.6 number being very hard to
follow and not really making a ton of sense. And certainly we
don"t think that the Board has -- I"m sorry -- that the Applicant
has carried its burden to show that there are, in fact, going to
be 1.6 children per vehicle. That"s a huge assumption that
they"re using to reduce the numbers that we don®"t think 1is
warranted.

And as was discussed a few minutes ago, we think that
basing all of their model on one other daycare, which happens to
be owned by the Applicant, is also not -- it"s just not sufficient
to establish the propositions that they“re seeking to prove

before this Board. They"re basing all of their projections on
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the distribution of the drop-offs and pickups based on
observations at only one other facility.

And as we"ve explained i1n our submission, we think that
there are some really important differences between the two
locations. Firstly, that Colorado Avenue NW i1s a much larger
road. It"s characterized by DDOT as a collector road, as opposed
to Peabody being a local road. Indeed, Peabody iIs a much narrower
street that doesn®"t have designated bike lanes, cannot sustain
parking on both sides, as well as two-way traffic, whereas
Colorado Avenue NW has marked two-way traffic lanes and is large
enough to allow traffic to pass iIn both directions even when cars
are parked on either side.

Additionally, the Colorado Avenue location has a bus
stop right next to the school and the Peabody location does not.
In fact, the closest bus stop to Peabody is approximately .25
miles away, which is not an attractive option when commuting with
young children, and one of those bus lines, K2, 1is being
discontinued. Furthermore, Peabody is a residential area with
single-family homes, whereas the Colorado Avenue NW location is
directly across from apartment buildings, which could presumably
prompt more Tfamilies walking to a daycare than the Peabody
location. So all of these differences suggest that more people
are going to be driving to Peabody Street NW than Colorado Avenue
NW, and that -- thus demonstrating that they are not comparable

locations.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

128

And so we think that the bottom line is that there --
there®s not been a valid model to show how many of the parents
will be driving their kids to the daycare. And we think that at
most, the Applicant i1s making very large assumptions that don"t
stand up to scrutiny. And that"s the basis for why we are
concerned about the dangerous traffic conditions that we think
could result from this project.

We don®"t think that they"ve sufficiently addressed the
fact that 1T there are more cars trying to access the location
than their model suggests, based on how small Peabody Street NW
is, you could very easily result in a situation of total gridlock.
Because, as we"ve explained and as the pictures demonstrate, when
there are cars trying to go in both directions, the only way to
make that happen is for one car to duck into an open parking spot
to allow the other car to pass. |If those parking spots are all
taken, there®s just simply not going to be enough room for traffic
to pass iIn both directions, and you are going to have a very
dangerous, unsafe condition.

And we think that that 1is why -- obviously the
Applicant can®"t argue with the size of the road or the constrained
way iIn which cars have to traverse this particular block.
Instead, they"re simply trying to argue that there won"t be as --
that many cars trying to access a location at a particular time.
And that"s the assumption that we are openly questioning, because

we don"t think that that assumption really stands up to scrutiny
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for the reasons that we"ve stated.

And we think that the Applicant has deliberately sliced
and diced the data in such a way to be just under the 25 vehicle
trips i1n peak direction, which would have triggered the more
comprehensive traffic iImpact analysis, which was not done and
which we believe should have been done. And we think that that
would have put the parties in a much better position to really
understand the impact of the traffic caused by this project. But
based on our experience, and for the reasons we"ve explained at
the previous hearing and today, and in our written submissions,
we are very concerned about the dangerous conditions. And we are
very concerned that people -- if someone in the middle of the
block needs emergency medical services, or if there®"s a fire,
that emergency vehicles will not be able to navigate in a timely
basis due to the traffic caused by all of the cars trying to
access the daycare.

And I would just further say that we certainly do intend
to continue negotiating with Ms. Wilson, but it is certainly
accurate that we have not dropped our opposition for the reasons
1"ve explained today. If we are able to have further discussions,
we" 1l certainly apprise the Board. But for all the reasons that
we"ve explained, we are still very concerned about the safety
issues and the objectionable traffic conditions, even if there
is a slight reduction in the number of students. Thank you.

CHAIRPERSON HILL: Thank you, Mr. Toll.
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Mr. Jamison, you have anything you®d like to add?

MR. JAMISON: Yes. | think 111 be fairly short. Mr.
Toll did a really good job of articulating my concerns with
respect to the traffic study.

I think the implications for DDOT"s report, their
supplemental report and recommendations in favor of signing off
on this special exception, obviously that report is premised and
based on the traffic assessment that"s been put together by the
Applicant. And not surprisingly, that the Applicant is, and
understandably 1is, is biased and partial iIn this particular
matter. And that DDOT has relied upon that traffic assessment,
which we think is faulty.

So I"1l just kind of quickly touch on the Office of
Planning®s report that has been issued -- thelr recommendation
that also is in support of the special exception here in this
matter. And that my belief that that report should not be granted
great weight by the BZA. IT you recall, during the initial
hearing, 1 argued that the Office of Planning"s written report
should not be given great weight under Subtitle Y Section 405.5,
as It was based on faulty information. And namely at the time,
the Office of Planning®s report indicated that the Applicant
would be utilizing ten designated short-term parking spaces on
Peabody Street to accommodate drop-off and pickup, and to
mitigate the impact of the new CDC on the surrounding

transportation network and movements.
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However, the Applicant was clear at the time that it
only planned to utilize three designated short-term parking
spaces directly in front of the property at 245 Peabody Street,
and that it would rely on additional available parking spaces on
the 200 block of Peabody Street to accommodate drop-off and
pickup. So this discrepancy evidenced at the time the Office of
Planning®s lack of understanding of the Applicant"s plan and
intentions, and undercut their initial support for the special
exception.

Since then, the Office of Planning has provided a
supplemental report on November 6th to address the impact of the
CDC at Capital City on its analysis. But I find this report no
more persuasive and no more worthy of being given great weight
by the BZA. 1 see no indication in the report that the Office
of Planning has conducted an independent, objective analysis of
the Applicant®s plan.

In the Applicant®™s October 30th submission, it
indicated that the Office of Planning asked the Applicant to
assist the Office and DDOT in gathering information about Capital
City CDC licensing in order to inform their review of applicable
zoning regulations. And iIn that same submission, the Applicant
acknowledges that the Office of Planning asked the Applicant,
again, to assist in finding information about pickup and drop-
off for the charter school. 1 think these examples are indicative

of a process in which the Office of Planning and DDOT have relied
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entirely on information provided by the Applicant, which, as 1"ve
indicated before, iIs unsurprisingly biased and partial in this
matter. But | believe for the BZA to provide great weight to
the Office of Planning®s recommendation, that its analysis should
be distinct from the Applicant®s and not wholly reliant on their
input. But unfortunately, that i1s not the case here.

So reiterating the points that Mr. Toll made before,
we have reviewed the Applicant®s supplemental filings along with
those of the Office of Planning and DDOT, and we maintain our
position that the Applicant®™s request for a special exception
should be denied. The supplemental filings do little to reassure
us that the proposed CDC will not exacerbate what are already
objectionable traffic conditions and unsafe conditions on the 200
block of Peabody Street NW, and irreparably alter the makeup and
the character of the neighborhood.

CHAIRPERSON HILL: Okay. Thanks, Mr. Jamison. All

right.

Does the Applicant have any questions of the party in
opposition?

MS. WILSON: No. I know we have a hard stop, and 1
want to make sure I get a conclusion -- or a closing iIn, so.

CHAIRPERSON HILL: Okay. All right. Let"s see. Is
the Office of Planning here?
MR. LAWSON: Hi. Good afternoon, Mr. Chair. Joel

Lawson. 1"m here on behalf of Maxine Brown-Roberts for the Office
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of Planning.

CHAIRPERSON HILL: All right, Mr. Lawson. | assume --
do you have anything to add, or you"re just going to quote your
supplemental?

MR. LAWSON: 1"m happy to not even quote the
supplemental, just to say that in our supplemental report, we
continue to recommend approval of this application. So we kind
of stand on the record of that report. Thank you.

CHAIRPERSON HILL: Thank you. Does the Board have any
questions of the Office of Planning?

(No audible response)

CHAIRPERSON HILL: Does the Applicant have any
questions of the Office of Planning?

MS. WILSON: No. Thank you.

CHAIRPERSON HILL: Mr. Toll, do you have any questions
of the Office of Planning?

MR. TOLL: No, thank you.

CHAIRPERSON HILL: Mr. Jamison, do you have any
questions of the Office of Planning?

MR. JAMISON: My question would just be to the Office
of Planning, whether there®s been any independent analysis of the
current circumstances that are at issue before the BZA, or whether
the Office of Planning has had to rely on information -- entirely
on information provided to it by the Applicant.

MR. LAWSON: Thank you for the question. In any BZA
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case, 1t iIs the responsibility of the Applicant to provide the
required information, the information requested by the Board of
Zoning Adjustment. Having said that, Maxine did contact Asi
(phonetic), and she did contact Department of Building. That"s
all documented in our supplemental report. In addition to that,
we certainly also defer to the expertise of -- of the Applicant”s
experts and DDOT iIn assessing some of the issues that have been
raised today.

So we believe that with the conditions that the
Applicant is proposing, that the potential impacts of a use like
this can be mitigated. The use, as a special exception use, IS
anticipated in this zone. So it"s anticipated that, provided the
conditions are met -- or the conditions have been met, that the
use Is consistent, as | said, with the intent of the zone. In
this case, we believe that they have met those conditions, and
we remailn in support. Thank you.

CHAIRPERSON HILL: Thank you, Mr. Lawson. Okay.

Mr. Young, is there anyone here wishing to speak?

MR. YOUNG: We do. Do you want to hear from DDOT Ffirst,
or --

CHAIRPERSON HILL: Oh, sorry. Yeah, thanks. 1 guess.
Okay. Let"s go ahead and hear from DDOT. If you want to bring
in DDOT.

MR. OZBERK: Good afternoon, Chairman Hill, members of

the Board. For the record, my name is Erkin Ozberk, Development
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Review Program manager with the District Department of
Transportation.

UNIDENTIFIED SPEAKER: (indiscernible, simultaneous
speech)

MR. OZBERK: DDOT remains supportive of the Applicant®s
requested relief here at 245 Peabody Street NW. Similar to
Joel --

CHAIRPERSON HILL: Hold on one second. Could you all
just -- whoever -- 1f you"re not talking, i1f you can mute
yourself. There®s just background noise.

Go ahead, Mr. Ozberk.

MR. OZBERK: I"m sorry. That"s probably because 1™m
in the office here.

CHAIRPERSON HILL: Oh. It"s you.

MR. OZBERK: 1 have nothing to add beyond what we stated
in our supplemental report as well.

CHAIRPERSON HILL: Okay. All right.

MR. OZBERK: But happy to answer any questions that the
Board or others may have.

CHAIRPERSON HILL: Oh, great. Thanks. Does the Board
have any questions for DDOT?

Go ahead, Mr. Smith.

COMMISSIONER SMITH: Yeah. I would just like them to

just explain their process of reviewing 1it. Do they request

additional, and 1 believe this was raised by the party 1in
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opposition, do they request additional data from more than one
source or more than one document for this type of analysis?

MR. OZBERK: So, yeah. Thank you for the question. We
have a fairly 1long document called The Guidelines For
Comprehensive Transportation Review, which outlines the various
forms of data that we would expect or look for based on the
different types of analysis that an Applicant would need to
provide. And so sometimes there are multiple sources there. I™m
not sure 1If that answers your question, but yes, we do look at
multiple forms of data if they“re provided.

COMMISSIONER SMITH: So what was the -- i1f they"re
provided by the Applicant. So you don"t push the Applicant to --
for additional data beyond --

MR. OZBERK: Well, I mean, one thing that was useful
in this case is that they did have survey data from an existing
site. A lot of the data sources that are used and required are
based on national averages. And so obviously having a specific
site in the District that reflects more of our unique context is
always useful. And so the survey data which was referenced
earlier and was discussed was helpful input into this process,
which we worked with the Applicant to revise, particularly on
their staff mode share, recognizing that there are more
opportunities for their staff at the Colorado Avenue location to
arrive by bus, given the bus lines on 14th Street, which are more

active and connected to higher density population centers up and

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

137
down northwest. And so that was an area where we worked with
them to revise theilr survey data to better reflect the realities
of Peabody Street for how their staff might be arriving to the
site.

COMMISSIONER SMITH: So with that one, you push them
to iIncrease the single vehicle occupancy mode split or -- or
something of that particular nature for the staff?

MR. OZBERK: Right, to reallocate from transit to auto
and other modes. And so that was -- that occurred during scoping.
So before their analysis Is submitted, there"s a scoping process
where we go back and forth with applicants to review their
methodology and what they®"re looking at and what data sources
they"re using. And during that process was when we had that
discussion.

COMMISSIONER SMITH: Okay. And this average vehicle

occupancy, this AVO for selected trip purposes, is that for --

this childcare number, this 1.6, is that based on -- if the
vehicle works at the site, does that -- in essence, does it take
into account pickup and drop-off -- a pickup and drop-off

mobility type of situation as opposed to parking a vehicle at a
daycare, stationary for the day? Like, long-term parking versus
a pickup and drop-off arrangement?

MR. OZBERK: Right. So I think, as was discussed, that
those numbers in that table are from the National Household Travel

Survey, which i1s conducted by Federal Highway. And so those are
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all national averages for those different types of uses, which --
and so 1t"s —- | think what you®"re asking is it"s distinct from
employees who would be --

COMMISSIONER SMITH: Yes. So i1s this -- does this
factor In -- i1s there a pickup and drop-off number -- model iIn --
that DDOT uses as the baseline for pickup and drop-off at daycare
facilities within the district or you just rely on the —-

MR. OZBERK: This is the, yeah, that -- | mean, the
childcare AVO i1s the number we would use to assess our trip
generation for this type of use In the District across the
District.

COMMISSIONER SMITH: Okay. I think 1 had another
question. You said that you pushed them to -- never mind. 1
think I answered my question. Well, I think 1"m good for now.

CHAIRPERSON HILL: Thank you.

Mr. Toll, do you have any questions of DDOT?

MR. TOLL: Yes, I do.

CHAIRPERSON HILL: Okay.

MR. TOLL: Yes. Hello, sir. This is Joshua Toll,
party in opposition. You would agree that the DDOT guidance for
comprehensive transportation review does state that a variety of
sources provide 1insight 1into various travel assumptions.
Typically, no single document or source provides a complete
projection of future travel demand. Does that sound accurate?

MR. OZBERK: Sounds like i1t"s read from our document.
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MR. TOLL: Yeah, exactly. That"s iIn your document.
But here the Applicant did base, essentially, their projections
on one single source, which was observations of a location at
Colorado Avenue NW; is that correct?

MR. OZBERK: 1 believe that is correct, but I think the
Applicant would probably best answer In case that"s --

MR. TOLL: But you would agree with me that there are
some i1mportant differences, 1 would assume, between Colorado
Avenue NW and Peabody Street NW, correct?

MR. OZBERK: Yes.

MR. TOLL: And in fact, Colorado Avenue NW is a much
bigger street than Peabody Street NW, correct?

MR. OZBERK: Colorado? Yeah. And 14th. It"s at the
corner.

MR. TOLL: Yeah. Okay. And so if the projection from
the Applicant about the number of vehicles -- the number of
parents who choose to drive is incorrect, did DDOT do any analysis
to determine whether Peabody Street NW could support the traffic
conditions if more parents are trying to drive to the daycare
than suggested by the Applicant?

MR. OZBERK: No additional analysis was performed by
DDOT beyond what was provided by the Applicant. We review what
is provided by the Applicant as part of our process.

MR. TOLL: Okay . Thank you. I have no further

questions.
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CHAIRPERSON HILL: Thank you.

Mr. Jamison, do you have any questions?

MR. JAMISON: Yes. Mr. Ozberk, I just wanted to follow
up- I think you had indicated that you work with the Applicant
to iIncrease the projected -- 1 guess, the projected percentage
of staff that would be driving to the Peabody location versus the
percentage of staff that drive to the Colorado location; i1s that
correct?

MR. OZBERK: Specifically during the scoping of the
analysis. So before they conducted their analysis, we go back
and forth on sort of how they will do it. We recommended that
they reduce the number -- the percentage of anticipated staff
that would be arriving by transit specifically, given the
different transit opportunities that exist between the Colorado
and 14th site versus the Peabody site. And so those -- that
percentage was reallocated somewhat to auto trips, and I believe
also somewhat to bicycle trips.

MR. JAMISON: And can you explain why a simular (sic)
adjustment was not made with respect to students and children
that are dropped at the -- that would be dropped at the Peabody
Street location?

MR. OZBERK: IT 1 remember correctly, | can double
check, but the -- 1 believe the transit mode share for the
students was, like, 2 percent. It was very low. And so there

was an -- so there was no need to relocate there. But let me
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quickly check while --

I"m sorry. IT you had any other questions, feel --
please, go ahead.

MR. JAMISON: No, that -- that"s all 1 have for now.

CHAIRPERSON HILL: 1I"m still waiting for DDOT.

MR. OZBERK: Yes. Sorry. Their original student mode
share for bus was like 2.9 percent, so we didn"t expect --
anticipate a need to reduce that flow.

CHAIRPERSON HILL: Okay. Thank you, Mr. Ozberk. Okay.

Mr. Young, is there someone here wishing to speak?

MR. YOUNG: Yes, we do. We have three witnesses.

CHAIRPERSON HILL: Okay . And give me theilr names,
please?

MR. YOUNG: Yes. We have Tara Jamison, Genell Anderson,
and the first name is Safa on the last one.

CHAIRPERSON HILL: Okay. Let me try that first. Mr.
Safa or Ms. Safa, can you hear me?

MS. ANSARI-BAYEGAN: Yes, Chairperson Hill. This is
Safa Ansari Bayegan.

CHAIRPERSON HILL: Okay, great. Now, if you can go
ahead and introduce yourself for the record, and as a member of
the public, you®ll have three minutes to give your testimony.
And you can begin whenever you like.

MS. ANSARI-BAYEGAN: Thank you. Good afternoon,

Chairperson Hill and members of the Board. My name is Safa
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Ansari-Bayegan. I"m homeowner at 6001 3rd Street NW, adjacent
to the proposed site on Peabody Street, and I am testifying today
In opposition.

The proposed -- so today 1 would like to focus my time
on the issue of conditions, which has been spoken about at great
length today, should the BZA be inclined to grant the special
exception. The proposed conditions laid out iIn the rebuttal
submission by the party in opposition, which i1s Exhibit 93,
highlight the serious concerns that we have regarding the size
of this proposed daycare and the negative and unsafe conditions
it is likely to create on Peabody and in the adjacent alley, due
to high levels of traffic and unruly pickup and drop-off
procedures.

In the event that the Board is inclined to grant this
exception, careful attention should be paid and thought given to
the traffic management coordinator role. Those specifics are
outlined in the submission before the Board but include requiring
that that person be distinct from the staff intake person. And
I think there®"s been a lot of back and forth about merging
conditions. 1 do think clarity would be iImportant with regards
to what the Applicant is agreeing to, as well as -- as well as
this person should be required to manage traffic flow at the peak
drop-off and pickup times. And that should encompass the arrival
and dismissal of Capital City Public Charter School, because I

do think it is relevant given what we see occurring on Peabody
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at dismissal time.

We remain without confidence that these conditions can
address the reality on the ground. The current situation further
down on Peabody is a good indication of that. Despite being an
established school, the neighborhood is experiencing unsafe
double parking, heavy traffic along the 200 block of Peabody
Street, unruly behavior despite the school"s attempt to address
the unsafe conditions by closing an entrance to create a one-way
dismissal on most days of the week. And my understanding is that
neighbors and parents haven®t heard from DDOT regarding crossing
guard appointments, nor the traffic control requests that they"ve
put in. And there"s no reason to believe that any such resources
would be provided to monitor yet another highly congested area
on Peabody.

The second point 1 wish to make today is that the Board
should implement conditions that can be enforced. So we recognize
that the Applicant has made iImprovements to their proposed
conditions regarding parking and alley use, which include one
monetary penalty for a second traffic infraction after a warning,
followed by expulsion of students or firing of staff. But this
does seem unrealistic In practice. There®"s no means to enforce
the adherence of these -- to these internal policies. So for
example, If there are staffing shortages or even if there aren-t,
would the school actually fine teachers or terminate them for

parking legally on Peabody? Similarly with enrollment, would
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they really expel paying students and parents for a traffic
infraction after the -- the third warning?

So as concerned neighbors, we cannot be left with
conditions that leave us entirely dependent on the school”"s self-
enforcement. And I would urge the Board not to approve the
special exception, given the foreseeable, unsafe, objectionable
conditions that i1t would create, which cannot be mitigated by a
set of Imposed conditions. The size of this proposed daycare 1is
far too large for a local road like Peabody, and I think we®ve
stressed that it 1is based on assumptions that need to be
scrutinized by this Board. And I thank you for your time today.

I believe you"re on mute, Chairperson Hill.

CHAIRPERSON HILL: Thank you. I said thank you for

your timeliness and your testimony.

Ms. Jamison -- or Mr. Jamison, | can"t see -- oh,
you"re -- can you --
MS. JAMISON: I no longer wish to testify. You can

move to the next witness.

CHAIRPERSON HILL: Okay. All right. Thank you, Ms.
Jamison. Let"s see. Is it Ms. Anderson or Mr. Anderson?

MS. ANDERSON: Ms. Anderson. Genell Anderson.

CHAIRPERSON HILL: Hi, Ms. Anderson.

MS. ANDERSON: Hello.

CHAIRPERSON HILL: 1 notice that you did submit a slide
deck.
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MS. ANDERSON: There are only nine slides.

CHAIRPERSON HILL: Okay. [I"m going to go ahead --

MS. ANDERSON: I*1l1 make it real fast.

CHAIRPERSON HILL: That"s all right. 1"m going to go
ahead and let Mr. Young bring up the slide deck. If you want to
introduce yourself and then, when the slide deck®s up -- 1 mean,
you®ll have three minutes. It"s not a lot of time, but --

MS. ANDERSON: Understood.

CHAIRPERSON HILL: -- you can go ahead and give us your
slide deck. 1711 let Mr. Young pull that up.

MS. ANDERSON: Yes. My name is Genell Anderson as
said. 1°"m at 211 Peabody Street NW. 1 have been at the residence
since -- actually, it"s 1994. 1993 is when my daughter was born.
I want you to take a look at this. This is 8:30 in the morning --
8:25. 1 showed you this slide before. But the reason 1"m showing
you this slide is because DDOT showed a slide -- or a picture of
a street, an empty street at 7:30 in the morning. Nothing usually
happens at 7:30 in the morning. Usually the drop-off time and
the pickup time is around 8:15 to 8:45 or 9 o"clock. Could you
show the next slide?

We have a lot of CDCs in Manor Park. The orange shows
the church, the Mennonite church, and the other ones are either
home daycare or CDC. 1 used to work at 6230 3rd Street, which
is on the corner of 3rd and Sheridan. There are two daycares

there, De Colores as well as TLC, which is underenrolled, and the
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facility size was reduced not too long ago due to low enrollment.

Next slide, please. We"ve all seen this license. Go to the next

slide. I don"t think we need to do that. I only have three
minutes.

I jJust -- 1 contacted Zoning, and Zoning gave me this
statement: "As you may already be aware, Zoning Regulations®

definition of child development center encompasses TfTacilities
generally known as a childcare center.” It goes on and on and
on, but i1t relates to the fact that this is something that"s
objectionable, and we cannot have an additional child development
center in our neighborhood. Next slide, please.

This 1s -- 1 did not take this picture. This is from
a neighbor. 1 want to just reinforce that the purpose of R-1-B
is to protect quiet residential areas now developed with detached
dwellings and adjoining vacant areas likely to be developed for
those purposes and stabilize the residential areas and promote a
suitable environment for family life. BZA should not approve
special exceptions for this business. It is a huge business with
additional traffic, additional volume, and with the two together,
it"s going to cause a lot of problems for us. I1t"s not In harmony
with general purpose and intent of general regulations, and
adversely affects the use of neighboring properties. The next
slide, please.

And this is -- to me, this is the most important piece

of it all. This is another shot of our block, Peabody Street.
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It"s only 28 feet wide. And keep in mind that we have Walmart
at Peabody and Georgia Avenue. We have a precinct -- police
precinct at Georgia and Peabody, and we have the CDC. We are at
a crunch state. More than one -- and number 4, this i1s part of
the special exception. It states, ''more than one child/elderly
development center or adult day treatment facility iIn a square
or within 1,000 feet of another child/elderly development center
or adult day treatment facility may be approved only when the BZA
finds that the cumulative effect of these facilities will not
have an adverse impact on the neighborhood due to traffic, noise,
operations, or other similar factors™. We"re already having
those things one block away, 560 feet away.
CHAIRPERSON HILL: Okay. Ms. Anderson, 1°m just
letting you know you"re already at four minutes.

MS. ANDERSON: Okay. All right. Next slide. Next

slide.

CHAIRPERSON HILL: 1 have your slide deck up, by the
way, SO --

MS. ANDERSON: Oh, okay. Well 1 won®"t go on then. |1
hope you all take a look at the slides. I want to say, in

closing, that the handbook i1s not sufficient. The handbook and
fliers are not working at Capital City, and it"s not going to
work at this other facility. Capital City has been around for
over ten years, and they have had constant issues, constant

problems. So I can"t see that happening -- 1 can™"t see something
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positive happening over at this new facility.

I am in the middle. I am In between 560 feet. My
husband had a heart attack in 2017. 1 am concerned that EMS will
not be able to get to us 1f something negative should happen.
We"ve had a fire In 2008. We had an emergency in 2017. I1™m
going to end there because I know 1"m over. But I think that
you really need to consider the fact that this is objectionable,
and 1t should not, per your regulations -- 1 did not write i1t —-
per your regulations, this should not be iIn the neighborhood.
Thank you.

CHAIRPERSON HILL: Thank you, Ms. Anderson. Okay.
Thank you all for taking the time to be with us today and to give
us your testimony.

Mr. Young, iIf you could excuse the witnesses, please --
or not -- the people giving testimony. Okay.

I am going to lose one of my members at 3:15, and so 1
have two questions to -- so what still has to happen is rebuttal,
if there is any rebuttal, and then questions on rebuttal. So --
and then there would be a conclusion. Now before 1 see where we
are with the Applicant, I just wanted to clarify one thing.

Mr. Toll, you all -- 1 guess at some point you were
saying that you haven®t had a lot of time to work with the
Applicant necessarily, but one of the things that the Applicant
had, 1t seems like proposed, was dropping their student count

down 25 percent to 62 people -- 1™m sorry, 62 children from 82.
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And they“"re providing all of their data based on the 82 people.
IT you all had more time to work with the Applicant, and I"m not
saying this i1s happening one way or the other, 1"m just asking a
question. If you had more time to work with the Applicant, do
you think you would have been able to come to an agreement?

MR. TOLL: Thank you for the question, Chairman Hill.
I don"t know. Even at a lower number of students, 62 students
plus 15 staff, we still think that that would create objectionable
traffic conditions. Certainly better than 82. But we just
certain -- just haven®t had enough time to touch base with all
of the stakeholders on our side --

CHAIRPERSON HILL: Okay. See --

MR. TOLL: -- and so I"m not confident that we would
have been able to reach an agreement.

CHAIRPERSON HILL: Okay. So -- that"s all right. And
Mr. Toll, by the way, you nor Mr. Jamison are, like, kind of
elected officials, right? Neither am 1, right? 1 mean, you"re
just --

MR. TOLL: Right.

CHAIRPERSON HILL: -- there in the neighborhood. And
you happen to be the ones that got party status, right, because
you"re adjacent to the property, right?

MR. TOLL: Right.

CHAIRPERSON HILL: And so I"m not -- 1 understand it"s

very difficult to get to an agreement with a variety of people,
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right? And so -- but 1 do want to point out, again, that your
ANC has voted iIn favor of this application, and those people are
elected by everyone in that little area -- iIn everybody®s area,
right? So | just kind of mentioned that.

Ms. Wilson, do you have -- oh, do you have any -- same
kind of question goes to you. Do you know if any additional time
would help this process?

MS. WILSON: Given what I"ve just heard, i1t doesn"t
seem like 1t would help at this point.

CHAIRPERSON HILL: Okay. All right. Then let"s see --
then do you have any rebuttal, Ms. Wilson?

MS. WILSON: No. I just have a closing, whenever is
appropriate.

CHAIRPERSON HILL: Okay, great. Then 1711 tell you
what. The regulations say -- I"m pretty sure this -- 1 always
get a little confused on this one. The regulations state that
the Applicant gets the conclusion, but 1 also like to have the
party status give a little bit of a conclusion, but not a long
conclusion.

So 1"m going to go ahead and give you a couple minutes,
Mr. Toll, and then a couple of minutes, Mr. Jamison. 1"m going
to time you. If you have any conclusions you™"d like to leave
the Board with, and then the Applicant will get the last word.

Go ahead, Mr. Toll.

MR. TOLL: Thank you. 1 think I will address just sort
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of the, again, the objectionable traffic conditions. I think
what we"ve tried to demonstrate and have demonstrated, both in
the previous hearing and today, is that the Applicant did not
conduct a sufficiently thorough and comprehensive traffic study.
We believe that a more comprehensive traffic impact analysis
should have been conducted, which would have given this Board
more information and greater insight into the actual traffic
conditions that will be caused by a daycare of this magnitude.

I think the Board has heard a lot of testimony about
the already difficult and objectionable traffic conditions that
exist simply just one block away due to the Capital City Public
Charter School. And now we have the proposal to conduct a very
significantly large daycare of 82 students and 20 staff a block
away from what is already a very difficult traffic situation.

As we"ve explained, the traffic study that®"s been
offered by the Applicant -- it"s based on a number of assumptions
that we do not believe stand up to scrutiny. That is not just
the 1.6 number which has been discussed today. They use that
as -- as a divider to -- to get the number of trips down by
assuming that there would be 1 point -- an average of 1.6 children
per vehicle.

CHAIRPERSON HILL: Mr. Toll -- Mr. Toll. I1"m sorry.
I jJust have to interrupt you and this goes for Mr. Jamison also.
This 1Isn"t an opportunity to reargue your case. I*m just

trying -- you"re just trying to give a little bit of a conclusion

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

152
for us. Because what ends up happening is that then the Applicant
will have rebuttal for -- i1If there®"s anything that you might be
trying to argue. So please go ahead, Mr. Toll.

MR. TOLL: Okay. So I understand. 1711 try to be a
little bit more high-level. So 1 think our conclusion, at least
as to the traffic conditions, would be that we urge this Board
to really scrutinize the traffic study that"s been offered,
because we don"t believe that the assumptions and the model stands
up to scrutiny. Its not based on a sufficient number of
observations, not based on a sufficient amount of data, to be a
reliable source of what the traffic conditions could be. And as
we"ve explained, we"re very concerned that the number of cars
that will be trying to access Peabody at essentially the same
time will create dangerous traffic conditions that we think
should be the basis for this Board to deny the request for the
special exception. And 1 will defer to Mr. Jamison for some
additional remarks.

CHAIRPERSON HILL: Mr. Jamison, do you have anything
you"d like to add?

MR. JAMISON: Yeah. 111 be short. I won"t be
redundant. 1 think Mr. Toll covered the concerns that I have
with respect to the traffic conditions and the exacerbation of
the traffic conditions that will be created by opening the CDC
at 245 Peabody Street.

I just want to go back to a point that 1 previously
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made, In summation, is that | don"t believe that the Office of
Planning®s recommendation should be granted great weight by this
Board, nor do I believe that DDOT"s recommendation should, given
the extent to which both of those offices are relying upon, i1t
seems entirely, information that has been provided by the
Applicant. And the Applicant obviously i1s interested In having
the -- the special exception granted.

And I would make the same argument with respect to the
ANC"s resolution recommending approval of the special exception.
As 1 had indicated before, and as 1 think Mr. Toll had indicated,
there were no fewer than 59 neighbors that signed off on a
petition opposing granting the special exception here. 1 haven"t
done a poll of every neighbor in the neighborhood, but it"s pretty
significant in terms of the percentage of neighbors that are
opposed and against the special exception versus those that are
proponents of the special exception.

And 1 find i1t unfortunate that the ANC essentially
rubber stamped and gave a full-throated approval and
recommendation for the special exception where there were as many
concerns raised by their constituents about this particular
project. And 1 know that the SMD Michael Cohen drafted a
resolution identifying some of those concerns that neighbors had
raised, but his draft resolution was ultimately rejected by the
ANC.

So 1 just wanted to reiterate those points. 1 do thank
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you for the time and opportunity to come before you and to express
my concerns.

CHAIRPERSON HILL: Thanks, Mr. Jamison. Thank you, Mr.
Toll. You both have done a good job, 1 must say.

Ms. Wilson, you want to have any conclusion?

MS. WILSON: Yes. Thank you. 1711 wrap in a little
bit of rebuttal too. Just to clarify a point on the timing of
the settlement offer. 1 proposed the settlement the day after
they fTiled their proposed conditions to the record, and we
effectively agreed to everything if they drop party status. And
so | was surprised they wouldn®t accept their own conditions.
And 1 think that®"s why we are where we are in terms of further
negotiations. So | just wanted to make that point. But in terms
of the special exception that we are requesting of the criteria
for approval, the other CDC, Eagle Care, issue that was raised
has been addressed at length in the exhibits In the record in
our October 30th filing.

The other main arguments from the parties in opposition
were about traffic and parking. It appears both parties 1in
opposition do have private parking garages or at least alley
access. And for traffic, the main argument of the opponents
hinges on the methodology of experts, including reports and
testimony from transportation experts including Ms. White and
DDOT. And 1711 just note the opponents, while we appreciate --

while we can recognize the efforts are not transportation
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experts, nor have they proffered any expert reports.

In terms of the other -- iIn terms of the general special
exception criteria. For the use of neighboring properties, while
I can appreciate that this is a change In the neighborhood, these
particular neighbors have had the parking and transportation
benefit of sitting next to a vacant property for seven years,
which has probably produced very little i1mpact. And that"s
ultimately what we are being compared to, but that"s not what the
standard i1s. 1 can"t speak to what they thought this property
would eventually become, but 1 do know the ANC and neighbors
opposed a residential development for this site by a former owner.
The ANC 1is supportive of this project, and the commissioner
testified that a daycare is something the neighborhood thought
could be a positive use compared to the residential development
that was previously proposed.

It is clear that this 1i1s a nonresidential church
property. It was purpose-built as a church and has a CFO for
144 people, a use that is by right without any conditions.
Compared to an active church which could have unlimited events
and be open on the weekends with music, when it would arguably
be more disruptive to the neighbors, it would be reasonable to
find that the conditions we are proposing could lead to a more
favorable situation on that site than a by-right use with no
conditions.

Additionally, we are not maximizing this site. |ITf we
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were, we could have 170 students proposed, not 82. This iIs part
of the consideration when discussing the criteria for approval
in initial meetings before filing this case. We also observed
private parking on many of the nearby properties, including
private parking on the adjacent properties. And the Applicant
did her due diligence and came up with a balance of the number
of students and space to allow for quality childcare that was
still affordable. This meets the 1i1ntent of the zoning
regulations. This 1Is a neighborhood serving youth.

As Mr. Lawson testified from the Office of Planning,
it"s allowed to be a special exception specifically enumerated,
and 1i1t"s an anticipated nonresidential use that has been
identified as a potential desired use in a residential zone. For
example, one could reasonably envision a scenario where a parent
in the neighborhood with an older child at this -- at the Capital
City School, sends a younger child to this daycare, and it
actually leads to a potential reduction of cars on the road,
since that parent no longer has to drive to a further daycare.
While we did not do a study to poll neighbors on whether they
would like a daycare within walking distance, it"s not a stretch
to assume that would be a benefit to some parents. And we did
receive a letter in support noting just that.

What we have provided in terms of evidence to support
our case iIs expert testimony and transportation reports with

objective information, using the accepted methodology coordinated
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with DDOT to demonstrate that there will not be objectionable
traffic and parking impacts. In addition to the expert
transportation measures, we are proposing Turther mitigation
through many strict conditions and TDM measures, including many
of the ones that the party opponents proposed.

So given that we meet the criteria for approval and
have provided expert testimony to the criteria for parking and
traffic, and there®"s no competing expert report, and have
provided robust conditions and procedures -- in addition to the
naturally mitigating factors such as existing private parking,
and are agreeing to continually monitor traffic with DDOT, we
respectfully request that the Board grant the relief. Thank you.

CHAIRPERSON HILL: Thank you, Ms. Wilson.

Okay. 1I1°m going to do this. 1 have to look over the
conditions and really kind of take a look at what I think as to
where we are with them before 1 make a decision. And so I™m
going to see Ms. Secretary -- Madam Secretary, what is our
schedule looking like the next couple weeks?

MS. MEHLERT: So you"re looking to schedule this for a
decision?

CHAIRPERSON HILL: Yeah.

MS. MEHLERT: So next week you have -- you have six
hearing cases as well as a party status request. Then it"s
Thanksgiving. And then the first week of December, you have one

expedited review and six hearing cases.
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CHAIRPERSON HILL: Okay. December 4th -- I"m sorry.
We have what?

MS. MEHLERT: You have one expedited review on the
meeting agenda and then six hearing cases.

CHAIRPERSON HILL: I"m sorry. Was that -- did 1 say
December 4th? | asked that?

MS. MEHLERT: Yes.

CHAIRPERSON HILL: Okay. And then November 27 -- oh,
Thanksgiving. So the 20th is next week. Right. Okay.

Ms. Wilson, 1 do have a question for you in terms of,
like, timing with your client and everything. Do you know -- 1|
guess a couple weeks later is a couple -- like, you guys would
rather have a decision sooner rather than later?

MS. WILSON: Yes, please. 1It"s been a long process.
I think we filed in January 2024.

CHAIRPERSON HILL: Okay. All right. Okay. 1"m going
to go ahead and --

COMMISSIONER SMITH: Hold on. Hold on.

CHAIRPERSON HILL: Go ahead, Mr. Smith.

COMMISSIONER SMITH: Just one request. 1 believe that
Ms. Wilson -- Ms. White, 1 think you all provided pictures at,
what, 7:30, and I think one was at 10:00 or something of that
particular nature. Could you provide some additional pictures
during actual -- during some other times during the day? Peak

morning, a couple during those three hours in the morning that
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may be peak, and some around 4 or 5 or 6 p.m.?

MS. WHITE: 1°11 just -- the photos we provided were
related to the CDC pickup and drop-off period. So that"s why
those were the photos, since we were asked about the cumulative
impacts of the CDC.

MS. WILSON: And we did file pictures from 8:30 in the
morning from two different times, one on September 25th at 8:28
and October 16th at 8:18. And that is Exhibit 57D.

COMMISSIONER SMITH: You said the 25th and what day?

MS. WILSON: It was September 25th and October 16th.

COMMISSIONER SMITH: And they were both at 8:30 in the
morning?

MS. WILSON: Yes. 8:28 and then 8:18.

COMMISSIONER SMITH: Okay. Can we get some in the
afternoon, because that seems like that would be peak. So it
would be great to see what the street looks like during that
time.

MS. WHITE: The one in the transportation presentation
from today had a 3:26 p.m. photo, which is dismissal time of
Capital City Public Charter School.

COMMISSIONER SMITH: And what would be your dismissal
time -- would be your last dismissal time?

MS. WHITE: There®s not necessarily a dedicated
dismissal time, but the facility closes at 6 p.m.

COMMISSIONER SMITH: Okay. All right. Can we get one
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around 57

MS. WHITE: So you want a photo at 5 -- just to be
clear, 5 p.m.? And I thought you mentioned a different time. Or
are you satisfied with --

COMMISSIONER SMITH: In the morning at 9; iIn the evening
at 5. Just to make that a little bit more robust, because you"ve
only provided one set of data for in the morning and afternoon.

MS. WHITE: Sure. We have number data, but yes, we can
provide photo data as requested.

COMMISSIONER SMITH: Photos is much better with this
Board as well, too. So thank you.

MS. WHITE: Good. Thanks.

CHAIRPERSON HILL: Okay. Well, unfortunately, Ms.
Wilson, 1 only have three on this thing, so I need everybody one
way or the other. And so we"re going to go ahead and do this.
So that i1If you submit -- when can you submit the pictures by?

MS. WILSON: 1°11 defer to Ms. White or Ms. Medrano to
take those, just because 1 won"t be the one taking those photos.

COMMISSIONER SMITH: And let me also add -- can they
be during a weekday? Not -- not --

MS. WILSON: Yeah, yeah. Yeah, that --

COMMISSIONER SMITH: Yeah. Just go -- I mean, you did
it the last time, but I just wanted to provide that extra
clarification.

MS. WHITE: That goes without saying from us. Yes.
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MS. MEDRANO: 1 can do the pictures for the afternoon,
5 p-m. today, if that works? And tomorrow morning, 9 a.m.?

MS. WILSON: Great. Thank you.

COMMISSIONER SMITH: Whenever you want to do 1t during
the weekday.

CHAIRPERSON HILL: So i1f they get submitted -- 1f you
submit by Friday, that means that parties have to have until the
22nd to respond to the submission, correct, Madam Secretary?

MS. MEHLERT: Correct.

CHAIRPERSON HILL: Okay. So -- and this is what I was
trying to get to also, Ms. Wilson, and/or Mr. Toll and Mr.
Jamison. I mean, 1 don"t know whether you guys have any -- if
there®s any impetus -- reason to continue to talk, but we"re

going to make a decision now on the 4th of December, okay? And

if you all want to continue to talk or Ms. -- 1If the Applicant
wants to continue to talk to you -- Mr. Toll, are you still there?
I lost him.

Mr. Young, did Mr. Toll leave? Oh, and -- anyway, my
board member is leaving so -- all right. So we"re going to get
the pictures by the 15th. That means they have until the 22nd.
We" Il come back for decision on the 4th.

MR. YOUNG: Mr. Hill?

CHAIRPERSON HILL: Yeah. There"s Mr. Jamison.

MR. TOLL: I1"m here. Sorry about that. | got --

MR. YOUNG: VYeah. There he is. Yeah. Mr. Toll was
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trying to rejoin.

CHAIRPERSON HILL: Okay, great. So all I"m just —- |
mean, Mr. Toll and Mr. Jamison, I"m not trying to tell you
anything about anything -- the 25 percent reduction In the number
of students that they had going on. And so we"re coming back
here for a decision on 12/4 -- yeah. 12/4. Oh, my gosh.
December .

And then, Ms. Wilson, do you have any questions?

MS. WILSON: No, thank you.

CHAIRPERSON HILL: Okay, great. All right.

MR. TOLL: I"m sorry. 1I"m sorry. Chair Hill, can you
just explain to us -- after the decision, when does the final
full order issue iIn terms of the decision date?

CHAIRPERSON HILL: Well, if we decide on December 4th,
it"s when we get an opportunity to do the full order. And I
don®"t know how long that may take for us, but we try to do it as
quickly as we can, but we don®"t know how long it takes.

MR. TOLL: Understood.

CHAIRPERSON HILL: Okay?

MR. TOLL: Thank you.

CHAIRPERSON HILL: AlIl right. Okay. We will —- I™m
closing the hearing in the record except for the items that were
asked for by Mr. Smith, and we will come back here for a decision
on 12/4. Thank you all very much. Thank you, Commissioner

Imamura -- Dr. Imamura, for being with us, and you have a nice
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day. And 1 will bring back my other two fellow board members.

Although now I would like a break. Let me see what I
got here. All right. Let"s do another case, i1If that"s okay.
Mr. Smith, are you good with another case?

(No audible response)

CHAIRPERSON HILL: Okay. Let"s keep chugging along.
You and I -- 1 mean, they went to -- like, you guys could have
gone shopping by the time --

COMMISSIONER SMITH: Yeah. Yeah.

CHAIRPERSON HILL: I mean, 1 would have gone to --

like, you could have gone to, like, Denny®"s, had a steak or

something, and -- I don"t know where Denny®"s came in mind all the
sudden, but 1"m saying. I think Ms. John -- oh, there®s Ms.
John. Maybe.

COMMISSIONER SMITH: A whole grand slam and a desert --

CHAIRPERSON HILL: Right.

COMMISSIONER SMITH: -- (indiscernible, simultaneous
speech).

CHAIRPERSON HILL: Actually, Denny®"s doesn®"t have a
great reputation sometimes, so I -- that just kind of got thrown
out there, like -- yeah. Was it Denny®"s that had the bad
reputation? Maybe it wasn-t.

COMMISSIONER SMITH: Yeah. Denny-s.

CHAIRPERSON HILL: 1t was Denny"s.

COMMISSIONER SMITH: Yeah. Allegedly. Let me -- let
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me put that out there. Allegedly.

CHAIRPERSON HILL: Allegedly, right.

COMMISSIONER SMITH: Allegedly. You know, you got to
preface that.

CHAIRPERSON HILL: Right. Thankfully, we"re not that
popular a hearing. Like, I don"t think people are watching this,
be like, oh, that Mr. Smith, Mr. Hill. They"re, like, slamming
Denny*s.

(Pause)

COMMISSIONER SMITH: We"re waiting on Lorna?

CHAIRPERSON HILL: Yeah. You want to take a break?

COMMISSIONER SMITH: Might as well.

CHAIRPERSON HILL: Yeah. Let"s take a quick break.
We"ll come back in five minutes.

(Whereupon, there was a brief recess.)

MS. MEHLERT: The Board is back from a quick break and
returning to iIts hearing session.

The next case is Application No. 21168 of Christopher
and Nathalie Meyerson, as amended. This is a self-certified
application pursuant to Subtitle X Section 91.2 for a special
exception under Subtitle E Section 5201, from the lot occupancy
requirements of Subtitle E Section 210.1. This is for a new
third story and three-story rear addition to an existing two-
story attached principal dwelling.

It"s located in the RF-1 zone at 1613 5th Street NW,
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Square 509, Lot 116. And as noted, this Is -- was postponed from
the September 25th hearing at the Applicant®s request. Also,
111 note that yesterday the Applicant submitted a revised self-
certification form, removing the special exception relief from
the rooftop and upper TfTloor element requirements, which was
reflected in the caption that | just read. That"s all 1 have
for you.

CHAIRPERSON HILL: Great. Thank you. That"s very
helpful. All right. If the Applicant can hear me, 1If they can
please introduce themselves for the record.

MR. CROSS: Yes. Good afternoon. Michael Cross,
architect, on behalf of the Applicant.

CHAIRPERSON HILL: Okay, Mr. Cross. IT you want to
walk us through your client®s application, why, you believe,
they“re meeting the criteria for us to grant the relief requested.
I*m going to put 15 minutes on the clock so I know where we are,
and I"m looking at your updated architectural plans. And you can
begin whenever you like.

MR. CROSS: Yeah. 1 appreciate that. If Mr. Young
could pull up Exhibit No. 25. We"re presenting on behalf of the
owner of the home located at 1613 5th Street NW. 1It"s iIn an RF-
1 zone. And they are -- this Applicant is looking renovate this
home to accommodate their family of six after serving the nation
overseas for many years. After modifying the design based on

OP"s feedback, we are now only seeking one area of special
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exception relief, and that is from lot occupancy under E 210.1.
Next slide, please. The property is located at 1613 5th Street,
which 1s on the east side of the block between Warner Street and
Q Street NW. In this photo, 1t"s the white building. Next slide,
please.

The area of relief being requested iIs to construct a
rear addition, which will bring the lot occupancy up to a proposed
70 percent. Next slide. The proposed rear addition will only
extend 7 feet past the adjoining neighbor and is not intended --
anticipated to have any significant effect on the light or air
of the adjacent property. The addition features windows only on
the rear of the property and will not face either of the adjacent
properties. And all other aspects of the proposed projects
conform with the matter-of-right requirements, including the
building height, which is proposed to be 33 feet, 4 inches less
than the 35 allowed. The rear yard setback is proposed at 21
feet, satisfying the 20-foot requirement. And it should be noted
that the rear addition is conforming with the ten-foot rear
addition restriction, as we are only going 7 feet past the
adjacent property. Next slide.

This property is relatively unique. The lot occupancy
is Iin keeping with the character of the neighborhood as there are
several existing properties in the area that are already at 70
percent lot occupancy or greater, as shown here iIn red.

Specifically, two of the seven structures on this row are already
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at 70 percent lot occupancy, similar to what we are proposing.
Next slide, please.

We were previously asking for relief to relocate the
cornice to align with the corner structure, but working with OP,
we"ve kept the proposed cornice aligned with the other structures
to the south and, therefore, no longer need the architectural
rooftop element relief originally requested. Next slide, please.
The proposed front facade will be kept consistent with the
character of the other structures on the block. Next slide,
please.

So these solar studies show the anticipated effect of
the rear addition. The solar studies on the right -- in the
right column represent the matter-of-right solution with a third-
floor addition on the existing footprint at 60 percent lot
occupancy and 35 feet of building height. The solar studies on
the left represent the proposed home, with the portion
highlighted in red showing the net increase in shading caused by
the proposed relief being requested. The property is centered
west to east. Therefore, the shadows cast over the adjacent --
adjacent neighbor would be limited to the north property, which
iIs 1615 5th Street NW. So here you see the solar equinox at 10
a.m. and noon. The majority of the shadows are on the roof of
the adjacent property, with some in the rear yard -- rear wall
at noon. Next slide.

Again, we"re at the equinox. At 2 p.m., there is
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shading 1n the rear yard -- for a portion of the rear yard, again,
of the neighbor to the north. By 5 p.m., there®s no additional
shading. Next slide, please. This 1s the winter solstice.
Again, 10 a.m. is limited to just shadows on the roof of the
adjacent neighbor. 2:12 p.m., again, mostly on the roof. Some
on that back wall. Next slide, please. 2 p.m., a very small
additional area of shading to an otherwise almost fully shaded
rear yard. By 5 p.m., again, iIn the winter, i1t"s already all
shaded. Next slide, please.

Summer solstice. Very little shading -- additional
shading. At 10 a.m., virtually nothing. Again, limited to the
roof, at noon, a little bit on the roof and rear wall. Again,
very tight to the existing structure. This Is summer. Sun®s
high in the sky. Next slide, please. And 2:00 p.m. in the
afternoon, there is a small additional piece of shading to an
otherwise relatively open rear yard. No additional shading at
5:00 pm. Next slide, please.

And so we"ve worked extensively with OP and the ANC as
exhibited In the record by both our decision to postpone to work
with the ANC as well as the removed relief. And we have letters
of support from both of them in the record. Willing to answer
any questions that you might have. Thank you.

CHAIRPERSON HILL: Thank you, Mr. Cross. Thank you for
your presentation. Before 1 turn to my Board, can I hear from

the Office of Planning?
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MR. BEAMON: Good afternoon. Shepard Beamon with the
Office of Planning. We reviewed the application for the requested
lot occupancy and find that the request meets the special
exception criteria for Subtitles E and X. Therefore, we recommend
approval as stated in our report. And with that, I will take
any questions.

CHAIRPERSON HILL: Thank you. Does the Board have any
questions for the Applicant or the Office of Planning?

(No audible response)

CHAIRPERSON HILL: Does the Applicant have any
questions of the Office of Planning?

MR. CROSS: We do not. Thank you.

CHAIRPERSON HILL: Mr. Young, is there anyone here
wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay . Mr. Cross, do you have
anything like to add at the end?

MR. CROSS: No. I appreciate all your time.

CHAIRPERSON HILL: Okay. Thank you. AIll right. 1I™m
going to close the hearing on the record.

IT you could please excuse everyone, Mr. Young.

Okay. 1 mean, I think that they"ve done their homework.
I appreciate the shadow studies. 1 thought that the solar -- 1
thought that the shadow study was helpful. Also, given the

color —- the coloring of where the additional shadowing was 1is
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always helpful. The building height iIs something that"s allowed
by right. 1 do believe that they made the case for the relief
from the lot occupancy; also, that some of the other homes in
the area are also at that lot occupancy. | didn"t have any issues
with this particular application. I also do appreciate that
they"ve worked with the ANC and the Office of Planning to get
both of their approvals before coming here. And I"m going to be
voting In support.

Mr. Smith, do you have anything you like to add?

COMMISSIONER SMITH: I have nothing to add, Chairman
Hill. 1 agree with your assessment of this case and will support
it as well.

CHAIRPERSON HILL: Thank you. Mr. Blake?

COMMISSIONER BLAKE: Thank you, Mr. Chair. Yes. 1I™m
in support of the application. This is a relatively small lot.
It s a small house, even with the addition. It"s definitely
compatible with the neighborhood in design, and the Applicant has
certainly demonstrated through the solar studies, the graphics
and plans and renderings that the project should not adversely
affect the light, air, flow, or privacy of neighboring
properties. I would agree with the analysis provided by the
Office of Planning®s report, give great weight to the Office of
Planning®s recommendation, and also great weight to the report
provided by ANC 2G, which is in support of the project. 1°11 be

voting iIn favor.
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CHAIRPERSON HILL: Thank you. Vice Chair John?

VICE CHAIR JOHN: Thank you, Mr. Chairman. I have
nothing to add. 1 agree with all of the comments so far.

CHAIRPERSON HILL: Thank you. All right. 1°"m going
to make a motion to approve Application No. 21168 as captioned
and read by the secretary and ask for a second. Ms. John?

VICE CHAIR JOHN: Second.

CHAIRPERSON HILL: Motion been made and seconded,
please. Madam Secretary?

MS. MEHLERT: Please -- please respond to the chair"s
motion to approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

COMMISSIONER BLAKE: Yes.

MS. MEHLERT: Staff will record the vote as four to
zero to one to approve application 21168 on the motion made by
Chairman Hill and seconded by Vice Chair John with the sitting
zoning commissioner not participating.

CHAIRPERSON HILL: Great. Thank you. Could you call
our next one, please?

MS. MEHLERT: Next is Application No. 21191 of the D.C.
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Department of General Services. This 1s a self-certified
application pursuant to Subtitle X Section 901.2 for a special
exception under Subtitle U Section 203.1(h) to allow a daytime
care use, and pursuant to Subtitle X Section 1002, for an area
variance from Subtitle C Section 302.2, to allow two primary
buildings on one record lot. This is for a new senior wellness
center and a new two-story detached principal building on a lot
containing a three-story principal building. It is located in
R-3 zone at 1700 Q Street SE, Square 5568, Lot 801. And I will
note that there iIs a expert witness request for Karen Gioconda
as an expert in architecture.
CHAIRPERSON HILL: Okay, great. If the Applicant could
hear me, if they could please introduce themselves for the record.
MR. DEBEAR: Hi. This is Eric DeBear from the law firm
of Cozen O0"Connor on behalf of the Department of General Services.
And 1 would just add that we no longer need the expert to be
qualified. 1°m just going to give this presentation on my own.
CHAIRPERSON HILL: Okay, great. Thank you, Mr. DeBear.
Mr. DeBear, if you want to go ahead and give us your presentation
for your client and why you believe they®"re meeting the criteria
for us to grant the relief requested. 1°m going to put 15 minutes
on the clock so 1 know where we are. And you can begin whenever
you like.
MR. DEBEAR: And 1f Mr. Young could pull up the

presentation that"s iIn the case record. Next slide, please.
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This property is in the R-3 zone. Next slide, please. The
property is in the Fairlawn neighborhood of Ward 8. It 1s a
large site that is improved with the Kramer Middle School. On
the 1mage you see at the top of your screen, you"ll see the Kramer
Middle School on the left-hand side, with the property drawn in
blue. The portion of this large property where the new senior
wellness center will be located i1s the eastern side of the site
that is currently green area. You can see it on the bottom right-
hand image there. And as | will discuss a little bit later,
there is an existing highway plan on the site which was identified
by the Department of Buildings. Next slide, please.
The general nature of the proposal is that it will be
a new senior wellness center operated by the D.C. Department of
Aging and Community Living, which is commonly referred to as
DACL. DACL currently operates seven other similar facilities in
the city. This is a standalone two-story building that is
approximately 15,000 square feet. It will have a variety of
programing geared toward senior citizens, in particular focusing
on health, wellness, nutrition, education, and socialization.
There will be a parking lot dedicated to the new senior wellness
center that will have 45 spaces and is accessed off 18th Street
with an already approved curb cut.
As part of this project, there will be improvements to
both the segment of the property where the senior wellness center

is located, as well as the school property. The senior wellness
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center, to be a conducive to the type of programing that they"re
aiming for, will be adding new landscaping, a walking path, a
wood deck, and new bioretention features on this portion of the
site. The school will also get a new playing field, new
basketball courts, and i1ts own separate parking lot with 44
spaces. Next slide, please.

Just to give a brief overview of the project history,
this has actually been a City project that is in the works for
quite some time. They went to the Commission of Fine Arts and
obtained approval all the way back in November, 2022. So that"s
two years ago. They followed that up with a building permit in
January, 2023, only for a year later to be told that there is a
highway plan on the property and, therefore, the property cannot
be subdivided into two separate lots, one new lot for the senior
wellness center and one for the school. After additional back-
and-forth with DOB, we were asked to assist in filing this BZA
application in July. And here we are in November, 2024. Next
slide, please.

We do have the support of ANC 8A. 1 am not sure if it
was filed in the record yet, but we did meet with ANC 8A last
night. They had originally had their meeting for last week, but
it got moved. Again, I don®"t know if Ms. Mahlert received a
letter from Chair White of ANC 8A, but It was a positive meeting.
ANC 8A had previously supported a public space application for

the same project and are excited, from what I gathered, at the
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possibility of this coming to fruition. We also have Office of
Planning support and DDOT report with no objection. Next slide,
please.

Here®s the proposed site plan. You can see, again, the
school on the left and then the proposed new wellness center on
the right. 1 would also just point out the two separate parking
lots that, again, will be solely for those two separate uses.
Next slide, please. Here®"s just a close-up of some of the
exterior TfTeatures that will make this such a wonderful new
project. You can see the courtyard and then the larger courtyard
with extensive landscaping. Again, this will be geared toward
both interior programing and exterior programing. So it will
really be a holistic place where seniors can come and enjoy a
day. Next slide, please.

Just to show, briefly, the site access. The parking
lot for the senior wellness center can be accessed off of P Street
there toward the northern part of the site. There is a separate
curb cut for a loading area. Loading is not required, but because
this project will be providing free lunches every weekday, they
felt it would be conducive to have a loading area to just provide
for convenient loading access there. And again, the goal was,
even though they are sharing a site, to allow the school to
operate fully separately from the wellness center. So you can
see that the Kramer Middle School will have its own parking lot

that"s accessed on the other side of the site, so there will be
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no comingling of -- of vehicles. Next slide, please.

Here"s a perspective. This i1s from the eastern side
of the site along 18th Street. Next slide. And here"s a
perspective of a pedestrian entrance that will be accessed -- it
is removed from Q Street but technically off Q Street. Next
slide.

So as far as zoning relief, there are two areas of
relief we are seeking. One 1s a daytime care use, essentially
because this is geared towards senior citizens. And the second
is, again, because we are locating two structures on one record
lot, which is otherwise not permitted Iin the RRF (sic) and RA
zones. We are seeking variance relief from that provision. Next
slide, please.

In terms of the special exception standard, 1 believe
it"s fairly straightforward. The R zones call for, among other
things, recognizing and reinforcing the ability to age in place.
And of course this will be an important new community amenity for
senior citizens. This would be a matter-of-right use if it was
located within a public school building. As 1 will get to in a
minute, that was simply not realistic. And frankly, it seems to
be an inconsistency in the way the regulations are written just
based on different programing, but nonetheless here we are
requesting the special exception relief.

With that being said, we don"t foresee any adverse

impact. The project is consistent, and the site is consistent
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with the R-3 zone development standards. 1t is a large lot that
IS circumscribed by public streets on all five sides, with
substantial setbacks for each structure. DCPS, there"s a letter
in the record from Principal Shelby of Kramer Middle School
supporting the co-location, so there®s no issues there. And then
again, we are making widescale improvements to the lot that will
be for the benefit of both the community and the school. Next
slide, please.

Going through some of the special conditions for the
daytime care use, | did just want to highlight the first one.
The facility has been designed to create no objectional traffic
condition and no unsafe condition. The project will have 45
spaces for the wellness center, which significantly exceeds the
minimum of 30 spaces. This is to account for the fact that free
lunch service will be provided. So DACL and DGS did want to
provide excess parking to account for that. Also, given that it
will be serving senior citizens, they are more likely to drive.
So again, we feel as though the extra parking is warranted and
will ensure no objectionable Impact to traffic or parking in the
area. There are nearby bus lines that could provide an
alternative form of transportation. And again, | mentioned the
loading area to meet the loading needs of the project. And
finally, DDOT has supported the curb cut, so there®s no issue
there. Next slide, please.

Moving on to the variance relief. First of all, as 1
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mentioned, 1 think the layout of the existing building, which is
for a school, contributes to an exceptional condition. There are
classrooms along the eastern side of the school, which i1s really
the only location available for the wellness center. Naturally,
that would create a substantial disruption to school programing
iT we were to make this either -- even with -- either within the
school building or as an addition to the school building. There"s
also a substantial drop in topography along the eastern side,
which again creates challenges for making it one structure with
the school building.

Of course, as | mentioned, the highway plan and the
existence of the highway plan does not allow us to subdivide the
property into two record lots. And finally, the permitting
history iIn itself is an exceptional condition in that any other
type of a subdivision, such as a tax lot subdivision, would
require DGS to go back to square one and reapply for new building
permits, thereby substantially delaying a project that has
already been In the works and in entitlements for over two years.
Next slide, please.

So the practical difficulty of these exceptional
conditions iIs that this project cannot be achieved without the
relief in any other form. Again, we can™"t do it as a -- or cannot
reasonably accomplish it as an addition to the school building
because of the ongoing school use and the disruptions that would

cause. It cannot be accomplished within the school building for
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the same reasons. And then finally, we cannot subdivide the
property, as | just mentioned, due to the highway plan. Next
slide, please.

Finally, we do not believe this variance relief will
contribute to any substantial detriment to the public good. The
law, in itself, will meet all zoning requirements. The daytime
care use Is otherwise permitted. The property is uniquely large,
as | mentioned, over 200,000 square feet, and suitable and, iIn
fact, supported by DCPS for co-location. We are providing
sufficient parking, loading, and pedestrian ingress and egress,
and then all the other site benefits that will go along with this
project. And with that, 1 will end my presentation and open it
up to any questions.

CHAIRPERSON HILL: Thank you. Before 1 turn to
questions, can | hear from the Office of Planning?

MS. THOMAS: Yes. Good afternoon, Mr. Chair, members
of the Board. Karen Thomas with OP sitting in for Maxine on this
case -- Brown-Roberts -- I"m sorry.

So regarding the variance for two principal buildings
on a single lot, the Applicant is faced with an exceptional
situation due to the location of the school on the southwestern
corner of a large lot. And this situation creates a practical
difficulty for the Applicant, as the location of the building
leave only the eastern and the northern portions of the school

building for connection to be made so. So -- but however, any
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additions to the eastern side would be disruptive, as classrooms
along that side of the building would entail changing the internal
layout of the building.

Similarly, an addition to the northern portion would
require changes to the internal layout of the building, which
could also be disruptive to the school. It would also mean
removing the existing parking spaces and the course to the eastern
portion of the property and would be closer to the residents
along 17th and Q streets. In addition, the northern portion of
the property is irregularly shaped and is encumbered by a portion
of P Street on the property, which makes placement of the proposed
building and the space for outdoor activities not possible.

So having two principal buildings on a single lot would
not impair the integrity of the zone plan, as the proposed use
is deemed compatible with the residential use of the RF-3 zone
if approved by special exception. And the property is large and
can accommodate the buildings. The senior wellness center is a
needed use in this area and the district, and its co-location
with the school district-owned property is preferable than on a
private property, which would take away from residential uses --
needed residential uses on private property.

So regarding the special exception for the wellness
center as shown in the OP report, that center would meet all the
requirements and would be iIn harmony with the intent of the

regulations, and would not adversely affect the use of
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neighboring properties. So with that, we are recommending
approval of the requested variance and special exception. Thank
you.

CHAIRPERSON HILL: Thank you, Ms. Thomas. Thank you
for your report. Does the Board have any questions of the
Applicant and/or the Office of Planning?

Go ahead, Ms. John. You"re on mute, Ms. John.

VICE CHAIR JOHN: 1 had a question for the Applicant.
Maybe -- can you clarify for me why the -- there couldn®t be a
theoretical subdivision, notwithstanding the issue with the
highway plan?

MR. DEBEAR: So a theoretical subdivision would be a
different form of relief that we did not feel was necessarily
appropriate here. A tax lot subdivision, the challenge with that
is the -- that is related to the permitting history. So the
challenge with that is if we were to divide these two -- this
property into two tax lots, that would create new lot numbers,
thereby requiring a brand new permit application filing, which
would again require DGS to start over the permitting process. So
it"s related to the permit history, which I know the Board has
found to be an exceptional condition that can result iIn a
practical difficulty before. That is why the property cannot be
subdivided into two tax lots.

VICE CHAIR JOHN: So 1 didn"t understand that the

theoretical subdivision would necessarily require a tax -- two
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tax lots. Maybe I"m not understanding.

MR. DEBEAR: We didn"t ask for relief for a theoretical
subdivision. So that -- we asked for this relief instead. We
would have had to go through this process anyway for a theoretical
subdivision.

VICE CHAIR JOHN: I see. Thank you.

CHAIRPERSON HILL: Go ahead, Mr. Smith.

COMMISSIONER SMITH:  Yeah, 1 see, at least for the
special exception. I have a question about your prehearing
statement. So you had stated that the project will have a maximum
occupancy load of 513 people. But there will be approximately
150 people in the project at any given time. Can you elaborate
on that, given that your maximum load is going to be more than
triple this, but you®"re only expecting 150? 1°"m just curious.

MR. DEBEAR: Yeah. No. I think that"s under the
building code, what the maximum load is under what a building
code would permit for a structure of this use type and size. But
I don"t think they expect for it to be that many people at any
given time. So it"s what the code -- what the code says is the
maximum load, and then what you obviously would expect
realistically, based on DACL"s experience iIn other wards in the
city in other similar facilities.

COMMISSIONER SMITH: So what are they basing the e 150
off of then?

MR. DEBEAR: Sorry. Say that again, Board Member Smith?
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COMMISSIONER SMITH: What did you say -- what are they
basing the 150 off of then? You --

MR. DEBEAR: 1 think experience and expected programing
and what i1t would attract in terms of everyday visitors.

COMMISSIONER SMITH: Okay - But your development
standards are based on that 513, like, parking and whatnot. Okay.

MR. DEBEAR: Well, I don"t want to overcomplicate this.
The 513 1s based on what the building code said is the maximum --

COMMISSIONER SMITH: Yeah, 1 got it.

MR. DEBEAR: -- occupancy load. It might be fire
safety; 1"m not sure. The zoning says, for example, that we only
need 30 parking spaces. So obviously they see that a facility
of this size and this use type would likely lead to significantly
fewer than 513 people on a given day.

COMMISSIONER SMITH: Okay. All right. Thank you.

CHAIRPERSON HILL: Mr. Young, is there anyone here
wishing to speak?

MR. YOUNG: We do not.

CHAIRPERSON HILL: Okay. Mr. DeBear, anything at the

end?
MR. DEBEAR: No. Thank the Board for its time today.
CHAIRPERSON HILL: Great. Thank you.
All right. I"m going to close the hearing iIn the
record. Thank you, Mr. DeBear. Okay. 1 was comfortable with

the argument that the Applicant has put forward, as well as the
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explanation as to why the Office of Planning is iIn support of
this. So I will be voting in favor of this application. | think
that we could leave the record open i1f we wanted to hear -- get
something from ANC 8A, and 1 would lean forward to do that.

Mr. Smith, do you have anything you"d like to add?

COMMISSIONER SMITH: No, I don"t have anything to add.
I will vote 1n support.

CHAIRPERSON HILL: Thank you. Mr. Blake?

COMMISSIONER BLAKE: [I"m in support as well, Mr. Chair.

CHAIRPERSON HILL: Thank you. Vice Chair John?

VICE CHAIR JOHN: I"m in support.

CHAIRPERSON HILL: Okay, great. All right. Then you“re
going to make a -- going to make a motion to approve application
21191 as captioned and read by the secretary and ask for a second.
Ms. John?

VICE CHAIR JOHN: So before 1 second, I"m just going
to suggest that we not leave the record open if we"re voting now
because we have iInstituted a policy. Okay. Thank you.

CHAIRPERSON HILL: No problem.

VICE CHAIR JOHN: So --

CHAIRPERSON HILL: I don"t -- 1 won"t leave the record
open.

VICE CHAIR JOHN: You won"t. So --

CHAIRPERSON HILL: Yeah.

VICE CHAIR JOHN: --so I --
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CHAIRPERSON HILL: I*11 make the motion.

VICE CHAIR JOHN: Go ahead.

CHAIRPERSON HILL: No. I made the motion.

VICE CHAIR JOHN: Okay.

CHAIRPERSON HILL: Not leaving the record open. And
ask for a second. Ms. John?

VICE CHAIR JOHN: Second.

CHAIRPERSON HILL: Motion been made and seconded.
Please, Madam Secretary.

MS. MEHLERT: Please respond to the chair®s motion to
approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

COMMISSIONER BLAKE: Yes.

MS. MEHLERT: Staff would record the vote as four to
zero to one to approve application 21191 on the motion made by
Chairman Hill and seconded by Vice Chair John, with the sitting
zoning commissioner not participating.

CHAIRPERSON HILL: Thank you. 1*d like to make a note,
we"ve gone from the very beginning of life to the very end of

life.
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VICE CHAIR JOHN: It s not the end of life, Mr.
Chairman. 1It"s just another phase.
CHAIRPERSON HILL: Yeah, well, 1 think that -- well,

the first thing is just the phase, too.

VICE CHAIR JOHN: Starts at 65 for those of you who are
curious.

CHAIRPERSON HILL: Oh, hey, I"m already in the -- 1
can -- 1 can join some of the clubs right now.

VICE CHAIR JOHN: Thank you.

CHAIRPERSON HILL: AIll right. Let"s see. We can go
to the next one, Madam Secretary.

MS. MEHLERT: The next is Application No. 21192 of
Brown Street Maker Cooperative. This 1s a self-certified
application pursuant to Subtitle X Section 901.2 for a special
exception under Subtitle U Section 203.1(d) and Section --
Subtitle U Section 320.1(a) to allow community center use. It"s
the new community center iIn an existing one-story semi-detached
building. 1It"s located in the RF-1 zone at 3320 Brown Street
NW, Square 2611, Lot 804.

CHAIRPERSON HILL: Okay. Thank you. I1f the Applicant
could hear me, 1Tt they could please introduce themselves for the
record.

MS. MOLDENHAUER: Good evening, Chair Hill, members of
the Board. Meridith Moldenhauer from the office of Cozen

O"Connor representing the Applicant.
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CHAIRPERSON HILL: Okay, great. Ms. Moldenhauer, you
can go ahead and walk us through your client"s application. You
kind of broke up there just a little bit. I think your
connection®s okay, but walk us through your client®s application,
and you can begin whenever you like.

MS. MOLDENHAUER: Sure. 1711 turn my camera off and
just make sure you can hear me, okay? That is i1f 1 can actually
do that. IT Mr. Young can just bring up the PowerPoint
presentation? And 1 noted my client Daniel was able to join as
well. He"s been calling in.

MR. CIDON: Yes. 1I°m on, Meridith.

MS. MOLDENHAUER: Wonderful. Thank you. 1 can"t see
you. I appreciate it. IT Mr. Young could bring up the
PowerPoint, we"ll walk through the application very quickly.
Next slide, please.

The property is located in the RF-1 zone on a corner
as you can see here. Next slide. Here are some existing
conditions of the property. As you can see, the property will
need some internal renovations and it"s currently vacant. Next
slide.

Daniel, do you want to walk through a little bit of the
proposed use and the intent, as you see, and as you communicated
to the community? That"d be great.

MR. CIDON: Sure. And I hope everybody can hear me.

I was hoping to be on video and on a better connection, but I™m
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in a car taking my daughter to --

CHAIRPERSON HILL: No. That"s all right. 1If you could
also just introduce yourself for the record.

MR. CIDON: Will do. Yeah. So my name is Daniel Cidon.
I"m the owner of 3320 Brown Street. I"m also the executive
director of a non-for-profit that we"ve created called the Brown
Street Maker Cooperative. And our vision for the facility would
basically be a place for the neighborhood to -- to learn from
each other i1n terms of various arts and crafts, and also to
collaborate together on arts and crafts type of activities, as
well as some STEM education that we have planned. And we are --
we have structured it as a not-for-profit, as a cooperative model,
which means that it will be a member-run facility where members
will provide classes and workshops that are along those lines
that 1 described. We will have some equipment, obviously, to
support this, so things like laser cutters and 3D printers, sewing
machines, and -- and other kind of light equipment that we hope
would allow for quite a wide variety of activities.

We started the process back in February by talking to
the community, especially the surrounding neighbors next to 3320
Brown Street, just to kind of gauge their interest In 1t. That
went very well. And so I decided to go ahead and -- and purchase
the property. That happened, 1 believe, In May or June. And
then we put iIn this application, and In the meantime formed the

non -- the not -- not-for-profit. I1°11 probably just hold it at
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that for now, Meridith, unless there®s anything else you want me
to add.

MS. MOLDENHAUER: No. 1 think that"s fantastic. Thank
you for providing that description. Next slide, please.

So as you can see here, the existing property would
have some minor interior changes with a exterior door. Next
slide. There would be some minor changes to the front facade
providing an open access in order for doors to slide and for more
light to come into the structure. Next slide. The proposed
interior renovations would be remove the stairs and attic at the
rear and replace it with storage loft. There would be a bathroom
installed, removal of the existing Tfixtures and appliance.
Exterior work would be very limited, providing some minor green
space outside that we acknowledge would have to go through the
D.C. Public Space Review Committee and some minor changes to the
exterior as well. Next slide. As you can see here, the architect
has provided some proposed options for different layouts and
flows based on the potential programing that occurs from time to
time throughout the week at this facility. Next slide.

We"re here today to ask for special exception relief
for community center use, which is permitted by special exception
in the zone. Next slide. We believe that it is within the
harmony of the purpose intent of the zoning regulation, as it is
consistent with the RF zone, and also be available for use for

neighboring individuals and communities in the area and would
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also be consistent with district-wide policies to encourage arts
and culture uses. We also believe i1t"s consistent with special
exception standards, and those that would not tend to adversely
affect the use of the neighboring properties, as there"s no major
structural changes, and there"s a limited number of individuals
that would be able to participate i1n this given facility. We
would also have limited hours, and we believe i1t would be -- have
no adverse impact on the neighboring uses. Next slide.

In regards to the four conditions, we believe that the
project meets all four conditions. And we"re happy to answer any
questions. Next slide. We have engaged extensively with the ANC
and have a letter in the record at Exhibit 17 from ANC 1D. We
also have a recommendation of support from the Office of Planning.
Next slide. We are here to answer any questions but believe that
we"ve provided justification for how the special exception use
can be granted in this case and are available to answer questions.
Thank you.

CHAIRPERSON HILL: Thank you. Before 1 turn to my
Board, can 1 turn to the Office of Planning?

MR. BARRON: Good afternoon, Commissioners. For the
record, my name iIs Ron Barron, development review specialist with
the D.C. Office of Planning. OP recommends approval of the
requested special exception. The proposed community center use
would be in harmony with the general purpose intent of the RF-1

zone and would be unlikely to affect adversely the use and privacy

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)



© 00 N o o A W N P

N N NN NN P B R R BB R R R
a A W N P O © ® N O 00 A W N B O

191
of neighboring properties. OP Is content to rest on our report
submitted to the record at Exhibit 22. And I1"m available to
answer any questions you may have. Thank you.

CHAIRPERSON HILL: Thank you. Does the Board have any
questions for the Applicant or the Office of Planning?

(No audible response)

CHAIRPERSON HILL: Mr. Young, i1s there anyone here
wishing to speak?

MR. YOUNG: Yes. We have one witness signed up.

CHAIRPERSON HILL: Okay. Can I get the person®s name?
I1"m sorry.

MR. YOUNG: Jon Stewart.

CHAIRPERSON HILL: Okay. Mr. Stewart, can you hear me?

MR. STEWART: Yes, I can. Can you hear me?

CHAIRPERSON HILL: Yes. Could you introduce yourself
for the record? And then you"ll have three minutes to give your
testimony, and you can begin whenever you like.

MR. STEWART: Thank you very much, Mr. Hill. My name
is Jon Stewart. | am a neighbor. 1 live right around the corner
on Monroe Street, and | am in support of this project. And 1
hope that the Board will support it. 1 was also the past ANC
for the single-member district from 2016 to 2020.

The space used to be a corner store, and that corner
store had a Class B liquor license to be able to sell wine and

beer. The business changed hands a few times, and one of the --
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the last business owner of the corner store of the Brown Street
Market unfortunately did not renew that Class B liquor license.
And although the zoning regulations allow for by-right corner
stores i1n residential neighborhoods, ABRA does not. And so it"s
unlikely we would -- although this i1s sort of like a classic
corner store building, 1t seems to me unlikely that we would ever
see a successftul corner store business here now that that liquor
license has been lost. And ABRA has no mechanism for a new
business -- or new corner store business to get that. So
that"s -- this -- the property has sat vacant for a couple of
years now, and I know many of my neighbors are eagerly awaiting
the Brown Street Maker Cooperative. I think 1t would be a
fantastic use of the space. Thank you.

CHAIRPERSON HILL: Okay, great. Thanks, Mr. Stewart.
Thank you for your service as an ANC commissioner, and thanks for
waiting around to give us your testimony.

Does the Board have any questions of Mr. Stewart?

(No audible response)

CHAIRPERSON HILL: All right. 1°"m going to excuse Mr.
Stewart. Thank you, Mr. Stewart.

Ms. Moldenhauer, do you have anything you"d like to add
at the end?

MS. MOLDENHAUER: Nothing to add. Commissioner Hill
and members of the Board, thank you for your time. And we

obviously look forward to your deliberation. Thank you.
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CHAIRPERSON HILL: Thank you. Thank you, Ms.
Moldenhauer. All right. 1"m going to close the hearing and the
record. If you can excuse everyone, Mr. Young.

Okay. This seems relatively straightforward to me. |
didn®"t have any issues or concerns. | do believe that they are
meeting the criteria for us to grant this relief. 1 also would --
I do appreciate the analysis of the Office of Planning has
provided as well as the feedback that we"ve received from the
ANC. And 1"m going to be voting to approve.

Mr. Smith, do you have anything you"d like to add?

COMMISSIONER SMITH: 1 have nothing to add. | agree
with your assessment of this case. I do believe it"s a very
straightforward case and I will rest on OP staff report and will
support the application as well.

CHAIRPERSON HILL: Thank you. Mr. Blake?

COMMISSIONER BLAKE: Yeah. I"m in support of the
application. I have nothing to add to the comments made. |
agree with all the statements that you and Board Member Smith
have made.

CHAIRPERSON HILL: Thank you. Vice Chair John?

VICE CHAIR JOHN: I have nothing to add, Mr. Chairman.
I*m in support of the application.

CHAIRPERSON HILL: Thank you.

VICE CHAIR JOHN: Thank you.

CHAIRPERSON HILL: AlIl right. 1*m going to —-- I™m
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going to make a motion to approve Application No. 21192 as
captioned and read by the secretary and ask for a second. Ms.
John?

VICE CHAIR JOHN: Second.

CHAIRPERSON HILL: Motion been made and seconded.
Madam Secretary, 1Tt you could take a roll call.

MS. MEHLERT: Please respond to the chair®s motion to
approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

COMMISSIONER BLAKE: Yes.

MS. MEHLERT: Staff will record the vote as four to
zero to one to approve application 21192 on the motion made by
Chairman Hill and seconded by Vice Chair John, with the sitting
zoning commissioner not participating.

CHAIRPERSON HILL: Okay, great. Thank you. IT you
guys are okay, let"s go ahead and have our last case. Whenever
you like.

MS. MEHLERT: The last case is Application No. 21193
of Fessha Mollalign. This is a self-certified application for

area variances pursuant to Subtitle X Section 1002; from Subtitle
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C Section 303.2 to allow a new lot with a street lot line less
than 75 percent of the required lot width; from Subtitle C Section
303.3 to allow a new lot for use as a single dwelling with a
street frontage of less than 14 feet; from the minimum lot area
requirements of Subtitle E Section 202.1; and from the minimum
lot width requirements of Subtitle E Section 202.1. This is for
a -- this is a subdivision to create a new record lot for a new
three-story attached principal dwelling located In the RF-1 zone
at 1538 Levis Street NE, Square 4076, Lot 803.

CHAIRPERSON HILL: Thank you. IT the Applicant can
hear me, iIf they can please introduce themselves for the record.

MS. MOLDENHAUER: Thank you very much. Meridith
Moldenhauer, on behalf of the Applicant, counsel at Cozen
O"Connor. | am here with one of the Applicant™s representatives,
Teferi, who is the contractor. |If he can introduce himself, that
would be great.

CHAIRPERSON HILL: Okay. Mr. Teferi, can you introduce
yourself?

MR. ZEWDOU: Teferi Zewdou. 3018 Washington -- 3018 V
Place, Washington, D.C.

CHAIRPERSON HILL: Okay, great. Ms. Moldenhauer, you
want to walk us through your client®s application? And you can
begin whenever you like.

MS. MOLDENHAUER: Thank you very much. Mr. Young, if

you coulld please pull up our PowerPoint presentation.
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So we"re here today to discuss application 21193 at
1538 11th Street. Next slide. The property i1s located in the
RF-1 zone. And as you can see here, the property abuts another
site but does not abut a rear alley. The alley i1s, like, two
lots behind it, and it"s just going to be aware of the ANC and
also wanted to have that kind of pointed out. Next slide.

Here on the left you can see the original existing
condition of the lot. The lot is the empty space between the
two-story shorter building and the three-story building to your
right. The present condition of the lot is the partially
constructed building between the two-story building and the
three-story building to the right. The door for the structure
is behind the porta potty that is the blue image in front of you.
Next slide.

The proposal here is to construct a single-family home
on the vacant gap lot -- sorry, one moment. 1"m sorry. And the
proposed project background here is that back in May 19th, 2023,
the property received a building permit from the Department of
Buildings. The Applicant started construction and was almost 80
percent complete of construction by January 18th, 2024, when the
DOB i1ssued a stop work order after discovering that the building
permit had been issued by them iIn error. My client worked with
the zoning administrator to obtain a referral letter that took
until April 4th, 2024, and then retained us in July. We then

worked to file the application and are here before you today.
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Next slide.

As you can see, the building complies with all other
zoning requirements and development standards. It has more than
sufficient rear yard. Next slide. Also meets the ten-foot rule.
Next slide. This is a single-family home with multiple bedrooms
to provide a i1deal family opportunity In this area. Next slide.
As you can see here, the property complies with the height
requirement iIn the zone. Next slide. Here i1s a rear image of
the property. Next slide.

We are here today asking for variance relief from the
minimum lot area as the existing condition, and the condition of
the property when the building permit was issued, is only 780
feet, when the requirement is for 1,800 feet, and for minimum lot
width and lot frontage relief, as the lot is only 12 feet wide,
and the requirement is 18 feet wide. Next slide.

We believe that we meet the variance standard as the
property has exhibited an exceptional and unique condition based
on permit history. And that without this factor, the property
obviously would have been able to comply with the requirements,
but rather there is a detrimental reliance on the issuance of a
building permit, and therefore that has created a practical
difficulty for which the relief iIs being requested. We believe
there®s no substantial detriment to the public good, given the
fact that this is consistent with the overall zone, complies with

all the other zone standards, and provides a single-family home
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use 1n a neighborhood that could obviously utilize additional
housing. Next slide.

We have presented to the ANC multiple times. As you
can see, In September to the Zoning Committee. Then In September
on the 24th, to the Committee of the Whole, and then to the full
Committee. The ANC resolution, I think, was just filed iIn the
record yesterday, which 1s why we do not have an exhibit number
there. But 1t i1s In the record, as well as an OP letter of
recommendation of support is Exhibit 22. Next slide.

We conclude our presentation and we"re available for
questions. Thank you.

CHAIRPERSON HILL: 1I"m sorry, Ms. Moldenhauer. 1 might
have just missed that. What happened to the ANC?

MS. MOLDENHAUER: We received support and the letter
of recommendation 1is in the record. They late-filed it, |
believe, yesterday.

CHAIRPERSON HILL: Okay, great. 1 see it. Okay. All
right. Before 1 turn to my Board, may 1 hear from the Office of
Planning?

MR. BEAMON: Good afternoon again. Shepard Beamon with
the Office of Planning. We reviewed this application for the
area variance relief from lot dimensions, and we found that the
request meets the criteria for Subtitle X, as the strict
application of the zoning regulations would prohibit the

development of the lot. Therefore, OP is recommending approval.
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And with that, I will conclude and take any questions.

CHAIRPERSON HILL: Thank you. Does the Board have any
questions for the Applicant or the Office of Planning? Vice
Chair John?

VICE CHAIR JOHN: Just a question for the Applicant
that"s not related to the relief. What is the dimensions of the
interior width of this building? Would i1t be, like, 10 feet
wide? If the lot 1s 12 feet wide? Ms. Moldenhauer?

MR. ZEWDOU: It"s just about 11 feet. There iIs —-

VICE CHAIR JOHN: 11 feet. Okay. Thank you.

MR. ZEWDOU: There is two by six, yeah.

VICE CHAIR JOHN: Thank you.

CHAIRPERSON HILL: Mr. Young, is there anyone here
wishing to speak?

MR. YOUNG: Yes. We have two witnesses signed up.

CHAIRPERSON HILL: Okay. Can you bring them forward,
please?

MR. YOUNG: Yep. That"s Carl Johnson and Kathy
Henderson.

CHAIRPERSON HILL: Ms. Henderson, can you hear me?

MS. HENDERSON: Good afternoon. It 1s Commissioner
Kathy Henderson, and the subject property before you is within
the single-member district that 1 am elected to represent.

CHAIRPERSON  HILL: Okay, great. Commissioner

Henderson, I mean, you -- | can"t -- are you representing your
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ANC?

MS. HENDERSON: 1 am.

CHAIRPERSON HILL: Oh. Well, then you could have came
and testified as the ANC. But please, 1If you want to --

MS. HENDERSON: Well, there -- there®s a --

CHAIRPERSON HILL: -- continue to give your testimony?

MS. HENDERSON: -- there. The ANC -- 1"m representing
my single-member district on this matter. The ANC does not have
standing because the ANC does not -- the vote that was taken may
not be legally counted because the ANC did not properly notice
the meetings -- or any of the meetings. And that matter is an
issue for the attorney general, the Office of the Inspector
General, and there"s multiple documentation with the Office of
Advisory Neighborhood Commissions, including the D.C. Council.

CHAIRPERSON HILL: Okay.

MS. HENDERSON: So this matter was -- 1 believe that
this matter is erroneously sent here for your approval, when it
should be sent back to the Department of Buildings. The matter
was -- and 1 was initially notified through the ANC 5D06 email
address for -- supposedly for my use, but it"s not consistent.
It doesn™t work. Clearly on the Office of Advisory Neighborhood
Commissions, 1°ve given two email addresses, my personal email
address, which i1s FOlIAble, and the ANC address, which 1 don"t
even have access to. Yet the Applicant -- or the Applicant®s

attorney sent the notice initially to the ANC and to 5D06. So
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the ANC began to deliberate on this matter without having --
without my community having the opportunity to weigh in. And the
fact that the Department of Buildings withdrew their building
permit, that"s an issue for them to explain.

I"ve had -- have had a number of walkthroughs iIn my
community with Director Hanlon, Michael Brown, and we are
addressing anomalies with buildings. So they probably included
this i1ssue without giving us due diligence. |1"ve spoken to the
Applicant about this matter. Had the Applicant simply advised
me as the commissioner of record initially, we could have resolved
this matter months ago before coming here.

The Commission, ANC 5D, has been having Committee of

the Whole meetings where they"re voting on matters. That"s
improper. That"s inconsistent with the law. You are -- you may
not have -- and the only public meetings that we are required to
take a vote at are the monthly public meetings. So -- and I"ve

explained this to Ms. Moldenhauer. She®s not been amenable to
the process that is set forth in the statute. And that"s
unfortunate, given that she"s an attorney.

So 1 would respectfully ask that you send this matter
back to Director Hanlon, back to Building Official Michael Brown,
and let them address the matter and let us work 1t out on that
level. And if they are unwilling to do that, then we can come
back. I don"t see -- i1t"s not appropriate for the ANC to be

weighing In on variances when the Department of Buildings has
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issued a building permit In error. That just makes no sense.
And 1 don"t appreciate anyone going around me when I"m doing my
elected duties to diligently represent my constituents. And 1
take those duties very seriously.

CHAIRPERSON HILL: Okay. Okay. Thanks, Commissioner.

MS. HENDERSON: One more thing. 1 would respectfully
ask that you keep the record open at least until Friday to allow
me to submit my written comments, because 1 forgot this iIs not
like the D.C. Council hearing, that you require the written
comments before the hearing. And usually the -- for the D.C.
Council, the record is open for ten days to allow you to get your
comments in. So I would respectfully request that modest
accommodation.

CHAIRPERSON HILL: So you®d be -- you"re asking to keep
the record open for your -- for additional testimony?

MS. HENDERSON: Just my -- my written -- to supplement
the record with my comments here that 1°ve made here today.

CHAIRPERSON HILL: Okay. But how --

MS. HENDERSON: Not to do that -- your call. But that"s
my --

CHAIRPERSON HILL: That"s okay. I"m just trying to
understand. As the SMD, you®re going to submit these -- you"re
going to submit a --

MS. HENDERSON: Yes --

CHAIRPERSON HILL: -- you"re going to submit written
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testimony of this testimony?

MS. HENDERSON: Yes. I1"m just --

CHAIRPERSON HILL: Okay.

MS. HENDERSON: -- my written testimony. And you may
not consider the -- you may not consider the vote from the ANC,
given that they are -- they didn"t meet the notice requirements,
and they haven®t met the notice requirements. And there are

issues of malfeasance that are also pending before the D.C.

Auditor.

CHAIRPERSON HILL: Okay. Commissioner Henderson, like,
that type of issues aren"t things that necessarily we -- are
within our purview. 1 don"t have, currently, anything from your

ANC, but you were at the -- were you at the meeting that they
talked about this project?

CHAIRPERSON HILL: I was. The chairperson is a very
objectionable person. He actually muted my mic. 1 asked that --
I made the same request here, and I was not able to provide my
testimony as I"m doing here.

CHAIRPERSON HILL: Did they -- did they take a vote?

MS. HENDERSON: 1 don®"t know what they did. They did

something that was erroneous
CHAIRPERSON HILL: Okay.
MS. HENDEROSN: -- and improper.
CHAIRPERSON HILL: Okay. Okay. All right. Does --
COMMISSIONER SMITH: Chairman Hill?
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CHAIRPERSON HILL: -- does the Board have any questions
of the Commissioner?

COMMISSIONER SMITH: No. I don"t have any questions.
But to answer your question, we do have documents within the
record from the ANC.

MS. HENDERSON: Well, 1°d like to -- I"d like to request
a copy of those documents, because I will be forwarding It to
the Office of the Attorney General. 1t"s iImproper.

CHAIRPERSON HILL: Okay. And --

COMMISSIONER SMITH: And it says that there were --

MS. HENDERSON: The ANC -- all ANCs are specifically
required to notice the meetings Hlawfully. This ANC,
unfortunately, does not do that. They like to do things in a
clandestine fashion. They have someone who®"s a private citizen
who works for NASA, who has taken it upon himself to make
decisions about zoning matters that have nothing to do with him
or -- and he"s not even within the single-member district. So
the matter is improper. And this matter should not be before
you because this is -- this result -- this case results from the
Department of Building®s own error in issuing a building permit,
then rescinding it.

CHAIRPERSON HILL: Okay - Does the Board have any
questions of the commissioner?

COMMISSIONER BLAKE: I have one question of the

Commissioner. Commissioner, in speaking with your constituents,
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are there any issues or concerns that you heard from them with
regard to this project?

MS. HENDERSON: No. Actually the project i1s actually
attractive. It"s a matter of process. But 1 don"t think that
this body should be taking 1t upon -- 1t should not be correcting
the errors of the Department of Buildings. That"s improper. And
the Applicant did not communicate effectively, because we could
have addressed this. Had the Applicant simply sent their project
to me appropriately before -- when they were deciding, so that
we could have some input regarding the design. | conduct many
single-member districts®™ meetings, and 1°ve done so with good
attendance. And we could have addressed this meeting -- we could
have addressed this matter then. But no, we were not afforded
the opportunity to do so. Instead, they sent it to the ANC,
which is not operating lawfully.

COMMISSIONER BLAKE: Right, but -- but in terms of your
constituents, they -- you generally got a sense of support from
them?

MS. HENDERSON: I -- no. I actually heard one -- |1
heard from one constituent who lives in the 1500 block of Queen
Street. So I haven™t even had an opportunity to talk to my
constituents meaningfully to ascertain their support or
nonsupport for this issue. So I should not have -- 1 should not
be put in a position where 1"m not allowed to represent the

interest of my constituents properly.
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CHAIRPERSON  HILL: Okay . Okay . Thank vyou,
commissioner. Okay. Let"s see. The next person was Ms. Johnson.
Is it -- was i1t Johnson? Oh, Mr. Johnson.

Mr. Johnson, can you hear me?

MR. JOHNSON: Yes. 1 can hear you.

CHAIRPERSON HILL: Okay, great. Mr. Johnson, i1f you
want to introduce yourself for the record, and you®ll have three
minutes to give your testimony.

MR. JOHNSON: My name is Carl Johnson. 1 live In the
neighboring property, the smaller house on the left. 1 am simply
here to observe the proceedings. 1 don®"t have any questions for
anyone. I wouldn®t know what to ask. This is just -- 1 just
wanted to see what would happen.

CHAIRPERSON HILL: Okay. All right. Well, thank you,
Mr. Johnson. Thank you for joining us. And thank vyou,
Commissioner, for joining us.

Mr. Blake, you had a question.

COMMISSIONER BLAKE: Yeah. Mr. Johnson, are -- you
said you are the adjacent property owner?

MR. JOHNSON: Yes. 1I"m at 1536 Levis. So I'm -- the
smaller house on the left.

COMMISSIONER BLAKE: Okay . Have you -- are you
familiar with the project? You®ve -- you"ve --

MR. JOHNSON: It"s attached to my house, yep.

COMMISSIONER BLAKE: Have you spoken with the people --
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the owner of the project, so forth?

MR. JOHNSON: Yes. Well, 1I1°ve spoken with the
contractor who"s here on the call.

COMMISSIONER BLAKE: Okay. Okay. Have you -- do you
have any issues with the project?

MR. JOHNSON: I don"t think so. What would you mean
by 1ssues?

COMMISSIONER BLAKE: Or do you have any concerns or
questions that you might want to get answered from the Applicant
or anything like that? Or any areas of concern that you have?

MR. JOHNSON: Well, I mean -- and sort of what 1 said
earlier, 1 wouldn®t know what -- what concerns to have. 1t"s my
understanding that -- they bought the property and so they"re --
they“"re building on it. It"s their property. That"s about all
I know, if that makes sense.

COMMISSIONER BLAKE: Okay.

MS. HENDERSON: I1f I may, | would respectfully request
the opportunity to confer with Mr. Johnson regarding this matter.

CHAIRPERSON HILL: Okay. Okay.

MR. JOHNSON: 1°d be open to that.

CHAIRPERSON HILL: Okay, great. All right. Let"s see.
Okay. Anyone else have any questions?

(No audible response)

CHAIRPERSON HILL: AIll right. Thank you all for coming.

Thank you for providing your testimony.
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Mr. Young, 1f you could please excuse the witnesses.

MS. HENDERSON: Mr. --

MR. YOUNG: Do you want me to bring her back In? She
seemed like she was getting ready to say something.

CHAIRPERSON HILL: Yeah. Go ahead, Mr. Young.

Hello?

MS. HENDERSON: Thank you. 1"m here. Yes.

CHAIRPERSON HILL: 1I"m sorry. They were excusing you.
You had something you wanted to add?

MS. HENDERSON: I didn"t hear. Are you amenable to
leaving the record open? So 1711 need to get my written comments
in to -- by Friday?

CHAIRPERSON HILL: Ms. Henderson, 1| guess -- we"re not
the City Council, so we don"t do it that same way. Like, they
don®"t have -- if you"re -- you"re giving your testimony now.
Like, you"re -- we"re hearing your testimony right now. 1°11 ask
the Board whether they want any further testimony, but you"re
giving us your testimony now. We don"t need a written testimony,
is what 1"m trying to say.

MS. HENDERSON: well, 1 simply like to document in
writing what 1 --

CHAIRPERSON HILL: Okay.

MS. HENDERSON: -- what 1 testify to, if that"s okay
with you.

CHAIRPERSON HILL: Okay. We"re not going to leave the
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record open for i1t because we"re having the testimony right now.
It"s just not something we do. So -- but thank you very much.

MS. HENDERSON: And one more thing. Our Denny®s 1is
fabulous. Located at 1250 Bladensburg Road, 1t 1is our
neighborhood hub. We have an excellent relationship with the
manager. They hire our residents. Our police officers eat there.
It 1s our community diner, and you®"re welcome -- and you and all

members of the Board are welcome to come and eat there at any

time.

CHAIRPERSON HILL: All right. Thanks, Commissioner
Henderson. My gosh, I didn"t know you were listening that long.
So -- well, thank you so much. We®"ll come on and swing on by.

Thank you so much. You take care.

Okay. All right. Ms. Moldenhauer, can you hear me?

MS. MOLDENHAUER: Yes, | can hear you.

CHAIRPERSON HILL: Do you have anything you®d like to
add in conclusion?

MS. MOLDENHAUER: 1 would just add that we did email
Commissioner Henderson at the beginning of the process. We
reached out to the ANC and presented to them, as is standard
protocol. The Committee of the Whole was -- did hear some
concerns from Ms. Henderson -- Commissioner Henderson, and so we
actually fliered neighboring properties about the project 1in
order to ensure the people in the community were aware of the

application and the relief being requested. And we believe that
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the ANC letter in the record meets all the standards for the
Board. And we believe that this case is appropriately before you
as you were instructed -- or my client was instructed to file
this application by the zoning administrator on behalf of the
Department of Buildings, indicating that this is the proper
process to go forward through.

We are happy to continue to engage with Commissioner
Henderson as we move forward, but we also would ask that, given
the fact that -- even for Mr. Johnson, who is here, that this
case does get resolved so that the work can be completed and this
held or kind of stop work order condition is no longer Kkind of
maintained, but rather the work can be completed, and that this
house can get turned into a single-family home. We"re happy to
answer any questions, but otherwise we rest on the record. Thank
you.

CHAIRPERSON HILL: Okay. Thank you.

Anything else from the Board before 1 close the
hearing?

(No audible response)

CHAIRPERSON HILL: Okay. AIll right. 1I"m going to --
go ahead, Mr. Blake.

COMMISSIONER  BLAKE: Real quick question, Ms.
Moldenhauer. Could you tell me the status exactly of the building
today? 1 didn"t see the picture of the current structure in the

record. Maybe I overlooked it. Can you just give me a quick
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look at that, how it stands today? What is 80 percent or --
constructed? What does that mean?

MS. MOLDENHAUER: It means that the entire exterior
structure is constructed. Mr. Teferi could provide you more, but
obviously internal construction hasn®"t been completed yet. And
so 1t"s still kind of In a partial construction phase.

COMMISSIONER BLAKE: 1Is there a roof?

MS. MOLDENHAUER: The exterior facade is all done.

COMMISSIONER BLAKE: 1Is there a roof?

MS. MOLDENHAUER: There is a roof, yes.

COMMISSIONER BLAKE: Okay.

CHAIRPERSON HILL: Okay. Thank you. AIl right. 1I™m
going to close the hearing iIn the record. Thank you for
everyone"s testimony and participation. Okay. Thank you.

So what"s before us, again, are the area variances
reliefs that have been put forward in Subtitle X 1002. And then
the different areas of relief that have been asked for, which
falls within our purview. The Office of Planning has given their
analysis to us concerning these criteria, and I would agree with
their analysis for this particular application.

I also will note that it is a little confusing what --
the testimony that we heard from the witness, and 1 believe
Commissioner Henderson -- she was saying. And -- however, we do
have a Tfiling from the ANC, which 1is in support of this

application. And it seems that i1t was properly noticed, and they
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filled out the form In the correct manner that they"re supposed
to fill 1t out for us to be —- for 1t to be before us. IT there's
something else that"s going on with how the ANC runs their
hearings and operations, that, again -- we"ve heard before,
insofar as 1t"s not something that we"re able to rule on because
that"s not really within our purview. We take the i1nformation
that"s given to us and If It"s given to us iIn the proper way,
which this ANC report has been given in Form 129, that we have
to give it great weight; we"re responsible to give It great
weight. So the ANC has given us their opinion, and 1"m going to
give it the weight that we"re supposed to be giving it.

Now again, they"re not going iInto the criteria of
exactly how the Applicant is meeting the regulations, but they
are saying that they don"t have any issues or concerns with the
application. | will again agree with what the Applicant has put
forward in terms of their argument for this particular relief,
and I"m going to be voting in favor of the application.

Mr. Smith, do you have anything you"d like to add?

COMMISSIONER SMITH: Chairman Hill, 1 agree with your
testimony on the reasons why they meet the the criteria for us
to grant the special exception.

It is troubling what we heard from Commissioner
Henderson regarding some of the communication or how this
transpired with the ANC and some of her questions regarding us --

it being before us. [I"1l just note that this iIs before us --
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this 1s duly before us. The zoning administrator can advise an
Applicant to apply for various special exceptions or relief that
may be after the fact.

This 1s something that we commonly do. Not to say that
we grant them, but this i1s something that we commonly do. And
we are not In a position, nor do we have the power to remand It
back to the Department of Buildings®™ inspectors to deal with the
building permit, because this iIs not a matter of the building
permit at this particular point. This is zoning relief for them
to go forward with a building permit. So they were stopped
because of zoning compliance. So this is duly before us.

As far as the letters from the ANC and some of the
concerns that were raised by Ms. Henderson, we do have a letter
within the record that is signed by the ANC chair with the vote.
It does have the vote. So if there is something that -- that
needs to be more fully fleshed out, then there are other avenues
to flesh out what®"s going on with that ANC. But other than that,
I do believe it meets the standard for us to approve the special
exceptions. So with that, 1 will be in support, resting on OP
staff report.

CHAIRPERSON HILL: Thank you.

Mr. Blake?

COMMISSIONER BLAKE: Yeah, Mr. Chair, thank you very
much. 1 agree with the comments that have been made by you and

Board Member Smith. 1 do believe that the questions before us
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are appropriately before us. I believe that the issue -- 1In
reviewing the regulations and the discussion made by the
Applicant, that I do believe there are a confluence of factors
which contributed to a need for a variance and a justification
for a variance. And 1 also agree that the special exception
criteria has been met. And 1 would give great weight to the
Office of Planning®s report as it detailed that.

With regard to the issues -- with regard to the ANC, 1
do believe, as Mr. Smith pointed out, and you as well, that there
is a full, appropriately documented report for us to give great
weight to, which states no issues or concerns and is in support
of the project. And I would also note that if there is an issue
with the ANC, it"s not within our purview, but that it could be
probably taken up more appropriately with the Office of ANCs. So
with that, I would be in support of the application.

CHAIRPERSON HILL: Thank you.

Vice Chair John?

VICE CHAIR JOHN: Thank you, Mr. Chairman. I have
nothing to add to this discussion. I"m in support of the
application and 1 agree with everything that"s been said.

CHAIRPERSON HILL: Thank you. All right. 1°m going
to make a motion to approve Application No. 21193 as captioned
and read by the secretary and asked for a second. Ms. John?

VICE CHAIR JOHN: Second.

CHAIRPERSON HILL: The motion been made and seconded.
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Madam Secretary, i1f you could take a roll call, please.

MS. MEHLERT: Please respond to the chair®s motion to
approve the application. Chairman Hill?

CHAIRPERSON HILL: Yes.

MS. MEHLERT: Vice Chair John?

VICE CHAIR JOHN: Yes.

MS. MEHLERT: Mr. Smith?

COMMISSIONER SMITH: Yes.

MS. MEHLERT: Mr. Blake?

COMMISSIONER BLAKE: Yes.

MS. MEHLERT: Staff would report the vote a s four to
zero to one to approve application 21193 on the motion made by
Chairman Hill and seconded by Vice Chair John, with the sitting
zoning commissioner not participating.

CHAIRPERSON HILL: Thank you. Madam Secretary, 1is
there anything else before the Board?

MS. MEHLERT: There is not.

CHAIRPERSON HILL: Okay. See you guys next week.

VICE CHAIR JOHN: Thank you.

CHAIRPERSON HILL: Bye-bye. Thank you.

VICE CHAIR JOHN: Thank you for all your hard work
today.

COMMISSIONER BLAKE: Uh-huh.

CHAIRPERSON HILL: Thank you. Thank you all. Thank

you all.
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COMMISSIONER SMITH: Now to the Denny-"s.
(Whereupon, the above-entitled matter went off the

record at 4:46 p.m.)
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